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Abstract

Background: Creditors, especially banks, play a significant role during
business rescue (BR) proceedings and in the sustainability of business
operations after substantial implementation. The expectations by banks as
influential secured creditors on the BR plans are still not refined and establishing
the banks’ benchmark on the plans and what drives their decisions is essential.
Purpose/objective: This study investigates what banks regard as good or bad
plans and what critical information drives their decision to support or reject the
plans.

Design/methodology: Data were collected through semi-structured interviews
with ten individuals within the banking industry who are within business
support, workout, or a turnaround department.

Findings: The findings reveal the key information that banks, as salient
stakeholders, consider critical in BR plans for decision-making. This
information relies heavily on deal-breaker factors, clear prospects, the proposed
strategy, and financier caveats. Furthermore, the findings show that there is a
need for the framework of BR plans to be revisited.

Research limitations: Based on voting powers, creditors included secured
creditors only excluding trade creditors and suppliers. Furthermore, literature
on BR plans in South Africa was found to be limited.

Originality/value: The study highlights the need for improved knowledge and
upskilling business rescue practitioners (BRPs) as well as for accredited
professional bodies to relook at minimum requirements for awarding BRP
licenses. BRPs can use this information to understand what creditors are looking
for and engage with creditors for pre-packaged plans. BRPs can understand the
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criteria that creditors consider in a BR plan for it to be a good BR plan, and what
information they need to persuade them to vote for BR plans.

Keywords: business rescue plans; cause of distress; creditor; decision-making;
financial distress; post-commencement finance; turnaround strategy

Introduction

Since its implementation in 2011, business rescue (BR) has struggled with questions of
efficacy and overall success, particularly from the perspective of key creditors, whose
support is essential for the success of BR plans (Ramnanun et al. 2020). The success
rate was calculated at 18% in 2022 by the Companies and Intellectual Property
Commission (CIPC) and has reduced even further to 11.5%, as published by the CIPC
in 2024. This article aims to explore the critical perspectives of these influential
creditors, emphasising the significance of including essential information in BR plans.
Understanding the creditors’ perspectives is crucial, as the exclusion of vital
information can significantly impair decision-making by creditors who hold substantial
voting interests, as corroborated by Kekana et al. (2024). This study seeks to bridge the
gap in knowledge by examining the factors that creditors deem important when
supporting BR plans, thereby ultimately contributing to more effective and successful
BR outcomes.

Observations from various engagements in BR cases reveal that when a financially
distressed business venture enters BR, creditors often experience a sense of uncertainty
(Du Toit and Pretorius 2023, 1). For example, the South African Revenue Service
(SARS) worries about its ranking as a creditor, while customers are concerned about
the continuity of trade with the financially distressed business. This research further
delves into these concerns and uncertainties, providing insights into how they influence
the support for BR plans.

A study by Pretorius and Rosslyn-Smith (2014, 129) proposes that the BR plan needs
to provide creditors and lenders with an opportunity to assess the risk and make
informed decisions regarding potential investments and secure post-commencement
financing (PCF). The BR plan needs to state the cause of the distress, whether there are
opportunities for the distressed business, the appropriate turnaround strategies to be
implemented, and the benefits or advantages for both creditors and the distressed
business (Lusinga and Fairhurst 2020, 1). A well-articulated BR plan helps secure
critical resources that would lead to opportunities; this point was also accentuated by
Balgonbin and Pandit (2001, 301).

Pretorius and Rosslyn-Smith (2014, 127) advocate that BR plan should serve to enhance
communication, enable transparency, showcase feasibility, honour contractual
obligations, and source or secure PCF. Pretorius and Holtzhauzen (2008, 103) further
argued that data integrity, distress severity, leadership capacity, resources, and strategy
options are the most relevant elements to assess the question of whether there are
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distressed venture opportunities (reasonable prospect) and whether the BR process
would result in better returns than the liquidation process as per Section 150 of Chapter
6 of the Companies Act No. 71 of 2008 (hereafter referred to as “the Act”).

During BR proceedings, conflict between banks (as main creditors) and business rescue
practitioners (BRPs) is commonplace. Once a business has entered BR, the respective
banks often suspend facilities and place holds on the business operating accounts
(Ramnanun et al. 2020), which frustrates the turnaround process, thereby leaving the
BRP stranded with no operational cash flow. The tension between these two
stakeholders is further fuelled by the need to raise PCF. Securing PCF to finance future
business operations during BR is a priority and one of the crucial elements to continue
business operations. In South Africa, PCF is still largely sourced from traditional
financiers (banks, suppliers, or trade creditors and shareholders) as the market for
distressed lending continues to be a challenge (De Abreu 2018, 87).

This article explores the creditor’s perspective on the crucial information that should be
included in the BR plan, with a particular focus on the banks’ views regarding the
presented information and how it influences decision-making. The study responds to
the call by Pretorius and Rosslyn-Smith (2014, 32) to expand on research into
expectations of BR plans, as BR proceedings are an ongoing process and the Act only
gives guidance on the framework of BR plans. Furthermore, low success rates for BR
also serve as a motivation for the research (Kekana and Pretorius 2024, 376). To achieve
this, the study is based on (1) key information to assess the distressed venture
opportunity to be rescued, (2) which information is crucial for decision-making, (3) the
integrity of the information, and (4) how its absence influences decisions to be made.

BRPs may also benefit from the results of the research in (1) understanding the essential
information to consider prior to and during the process of crafting BR plans, (2) ensuring
they have the right teams, capabilities, and resources to investigate the business affairs,
thereby enabling creditors to weigh the costs against potential opportunities and attract
possible investors, and (3) assisting stakeholders, particularly creditors with limited
knowledge of BR plans.

The Act stipulates that for a BR plan to be adopted, it must receive the favourable votes
of at least 75% of creditors. Creditors hold significant influence as they are the primary
stakeholders with the authority to vote on the business recovery plan. They are followed
in importance by PCF investors and employees, all of whom play a crucial role in
ensuring business continuity (Lusinga and Fairhurst 2020, 1-8). Creditors’
understanding and comprehensive analysis of the BR plan play a crucial role in the
business rescue process. Therefore, information asymmetry and lack of clarity in the
BR plan can significantly impact creditors’ understanding, potentially influencing their
voting otherwise, as well as affecting investors’ willingness to inject working capital
(Wan and Watters 2021, 116-117).
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The remainder of the paper reviews the relevant literature, followed by a discussion of
the research methodology, findings, and their implications. The article concludes with
a summary and suggestions for future research.

Literature Review

Business rescue proceedings offer distressed ventures an opportunity to pursue either a
turnaround strategy or offer creditors a better return than in liquidation (BRIL).
Restructuring the business can help it remain viable, thus contributing to economic
growth, preserving jobs, and saving the business itself (Loubser 2013, 450). Section 128
(1)(b) of the Companies Act outlines three distinct forms of relief: (1) the supervision
and management of business affairs; (2) a moratorium on all legal proceedings; and (3)
the requirement for the BRP to publish a BR plan within 25 business days after their
appointment. Creditors’ decisions to accept or reject the BR plan largely depend on a
comparison of the proposed liquidation value with the BR value specified in the plan
(Bradstreet et al. 2015, 26). As such, abuse of the BR process may be prejudicial to the
creditors’ rights.

This research is grounded in existing literature that explains the core framework of BR
plans and creditors’ expectations of information in the BR plans that supports them in
making informed decisions. The studies by Rosslyn-Smith and Pretorius (2015, 1-35)
on BR plan expectations and by Pretorius (2018b, 317) on stakeholder dynamics serve
as a foundation for this study as they provide insights into stakeholder dynamics, which
are largely driven by salience of stakeholder powers (voting powers).

Creditors, particularly banks, tend to support specific BRPs based on their reputation.
In order to protect their reputations and success rate, BRPs may opt for better returns
than liquidation instead of pursuing reorganisation, even though this alternative is
permitted and viewed as a success of BR by the Sec 128(1)(b) of the Act. However, due
to the lack of clear BR success measures, banks often view the process negatively if
there are no turnaround prospects.

Creditors Salience and Decision-Making

BRPs need to understand the role of each stakeholder and identify influential ones,
especially creditors, to ensure collaboration and the success of the turnaround process.
Decker (2016, 3) highlights the benefits of involving influential stakeholders early on.
Miles (2017, 438) classifies stakeholders based on the stakeholder theory into
influencers, claimants, recipients, and collaborators. According to the resource
dependence theory by Jawahar and McLaughlin (2001, 397), in distress situations,
stakeholders with resources are the influential party and hold the power, which becomes
the deciding factor for decision-makers. According to Pretorius (2016, 484), the
directors of the company sometimes file for BR unaware that they will lose all decision-
making powers and financial control to the BRP which results in conflict. This conflict
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results in the BRP facing challenges, such as asymmetry of information from managers
or the reluctance to cooperate (Wan and Watters 2021, 111).

Within the group of creditors, banks are the most influential key stakeholders as they
have the power to vote for or reject the BR plan (Le Roux and Duncan 2013, 71). They
have resources to support the success of the BR process and often hold security interests
(Decker 2016, 1). In addition to evaluating the BR plan, another key factor influencing
creditor decision-making is the security for their respective exposures. This gives banks
power during BR proceedings, often leading BRPs to favour banks or be influenced by
the bank’s decisions. The treatment of sureties or guarantors in BR also plays a crucial
role in the bank’s decision-making as these are forms of security banks pursue when
they cannot fully recover their debt in BR. In /nvestec Bank Ltd v Bruyns, the court ruled
that the moratorium only protects the company that is in BR, not its sureties or
guarantors, meaning the surety’s liability remains intact. However, this judgment was
challenged in the case of Tuning Fork (Pty) Ltd t/a Balanced Audio v Jonker and
Another, where the court held that since the principal debtor’s debt was compromised
in the BR plan and the plan did not reserve creditor’s right against the sureties, the
sureties were released from their obligations (Swart and Lombard 2015, 522). This
ruling may influence decisions regarding security holders as it impacts the creditor’s
security.

The Act is, however, silent on this matter and the court has ambiguous views. This gap
in legislation and case law affects creditors’ decisions especially if there are ambiguities
in the BR plan. The paradox from the courts can lead to directors abusing the process,
filing for BR so they can be released from suretyship obligations. However, creditors
may not support the BR plan and vote against it to protect their rights and or security.

Further to the issue of security, the ranking of claims of creditors both pre- and post-
commencement of BR proceedings has been a complex issue, significantly influencing
creditors’ decisions (Eliott 2012). The question of whether the ranking of claims can be
altered was addressed in the case of the Airline Pilots Association (ALP-SA) as
represented by South African Pilot’s Association (SAAPA) v South African Airways SOC
Ltd (S4A4) during SAA’s BR proceedings. The court ruled that the plan could not
override the statutory preference and that employee claims must be handled in
accordance with the Companies Act. Essentially, assets secured prior to the
commencement of BR proceedings cannot be used to satisfy the claims of PCF creditors
unless the creditors whose interests the assets serve have been paid in full. The ranking
of secured creditors, particularly post-commencement secured creditors, is important to
prospective PCF investors (Le Roux and Duncan 2013, 61).

Creditors are unlikely to support reorganisation if the information in the BR plan does
not align with their interim perspective, thereby resulting in further value degradation.
Therefore, a framework for assessing the realistic possibility of effective reasonable
prospect is required before commencing with the BR proceedings, otherwise the BRPs
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need to demonstrate how the business will retain value if assets are liquidated while it
is still a going concern. Accordingly, showing how the estimated size of the pie is to be
divided between the creditors will be better than in liquidation (Altman and Hotchkiss
2006, 103).

Business Sustainability Opportunities

Ensuring the business remains viable and sustainable, a going concern creates more
opportunities for ongoing trade with creditors and helps increase the overall value of the
business (Pretorius and Du Preez 2013, 170). This section explores (1) reasonable
prospect, (2) what informs business viability, and (3) factors influencing reasonable
prospect and opportunities. The requirement for BR is that there must be a reasonable
prospect for the business to be rescued (Conradie and Lamprecht 2015, 2).

The absence of clear guidance in the Act regarding the definition and criteria for
assessing a “reasonable prospect” may have contributed to the ongoing ambiguity
surrounding its interpretation. The first case requesting the court to intervene was the
Southern Palace Investments 265 (Pty) Ltd v Midnight Storm Investments 386 (Pty) Ltd
case, further mirrored by similar cases where the court ordered terminating BR because
there was no reasonable prospect. Joubert (2013, 562) stated that a gap remains in the
legal framework, as the court did not provide specific measures or prescribe a clear
process for determining the existence of a reasonable prospect.

However, banks have internal systems that allow them to monitor risk, compliance, and
covenant management. Their systems extend to a point where they can identify unpaid
debit orders as well as observe deterioration in security values, particularly when the
business debtors’ book erodes or is diverted from the operating accounts to other
financial institutions or when business creditors are stretched in terms of an agreed
repayment plan (Rajan et al. 2015, 238). Hence, by the time the business goes into BR,
the banks should know whether there is financial distress. Once the bank identifies a
loan as distressed or non-performing, they make provision for impairment based on the
doubtful portion of the loan aligned with International Financial Reporting Standard
(IFRS) requirements 2018. It is imperative to identify how this position can be rectified
during the BR process, based on the opportunities available.

The reasonable prospect of a distressed venture aligns with business viability, which is
determined by the sustainability of business operations. However, business viability is
also shaped by how the business distress is categorised: underperformance, decline,
distress, or crisis (Pretorius 2004, 90). The characteristics of the business in distress are
defined by causality, including the cause and severity of the distress, the availability of
resources to address it, and the existence of opportunities that can be pursued.
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Distressed Venture Opportunity Assessment for a Reasonable Prospect

The developing stigma associated with distress may spoil the organisation’s image
(Sutton and Callahan 1987, 405). Creditors are therefore indirectly exposed to factors
such as declining demand and sales, as customers may seek alternative suppliers—
especially for specialised services—while the suppliers may change trading terms and
financiers may cancel facilities or reprice facilities (Rosslyn-Smith et al. 2020, 3). The
BRP needs to confirm appropriation capacity, whether the business assets are used to
optimal capacity or not. This evaluation is useful in several ways: firstly, in identifying
assets that are not generating income that can be sold; secondly, in informing what assets
can be used to attract PCF; thirdly, in evaluating value and profit to understand the
pricing on the products and what affect margins; and fourthly, in assessing the
company’s liquidity and cash. The reasonable prospect question needs to be raised each
time a distress situation arises: “Can the situation afford a turnaround to be executed?”
Additionally, can the perceived demand, appropriation capacity, value and profit model,
projected liquidity, cash, and rectifiable caveats—along with proper management—
provide an opportunity to pursue turnaround and perhaps save the business? Or should
alternative strategies be pursued instead?

Another useful approach, as put forth by Choi and Shepherd (2004, 385) and asserted
by Shepherd (1999, 628), is the use of an opportunity scorecard in the analysis of the
various elements of a distressed venture. This method entails examining the value
proposition, business support, demand for goods or services, and the competitiveness of
the economic environment in which the venture operates.

Pretorius and Holtzhauzen (2013, 479) propose the verifier determinants approach,
which identifies the management, financial, strategic, operational and marketing, and,
especially relevant for this study, the banking determinants. These determinants can
assist BRPs in making informed decisions by providing a quick overview of early
warning signs, ultimately saving time and guiding the development of effective BR
plans. Verifier determinants are generally interconnected and readily observable, as
many issues within a business are visible just beneath the surface. The study by Pretorius
(2017, 65) also developed a reasonable prospect assessment which can assist BRPs to
assess a business prior to accepting an appointment and can assess the distressed arena
in terms of whether the business is performing, underperforming, in strategic distress or
in crisis.

The literature emphasises that the experience and expertise of BRPs are the key drivers
for BRPs to explore numerous analyses to determine reasonable prospects during
investigations to determine opportunities for the distressed venture and should inform
the BR plan to assist decision-makers.
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Turnaround Strategies

BR plans are typically guided by the proposed strategies in response to financial distress.
Maheshwari (2000, 47) notes that from a loss situation, a corporate turnaround is
achieved when the business at least reaches break-even. This understanding builds on
Hofer’s (1980, 19) broader definition of a turnaround strategy as the actions taken to
prevent the decline of an organisation. Strategies should therefore address various issues
of importance to decision-makers.

For creditors, key decision-making factors include assessing the turnaround strategy to
determine the risks associated with the long-term sustainability of dividend payouts. As
a result, the need for a turnaround can be categorised into internal and external factors.
The internal factors normally emanate from the mismanagement of resources in the
functional areas of a business. Schendel et al. (1976, 3) assert that it is possible to control
these causes if they are detected early and corrected immediately since they are due to
poor performance of one or more resources.

Schendel et al. (1976) suggested that the internal causes identified above can negatively
affect a business but are concurrent with external factors. Non-performance in the
functional areas will likely lead to failure in being competitive in the operating
economy. In their study, Panicker and Manimala (2015, 26) noted that asset and cost
reduction outcomes may be influenced by industry trends. Therefore, turnarounds must
be carefully analysed, with financial obligations considered. Hofer (1980, 20)
fundamentally argued that for companies in severe financial distress to survive, they
must aggressively reduce costs and assets.

As previously mentioned, the four quadrants for the turnaround situation based on the
severity of distress are performing, underperformance, strategic distress, and crisis. To
assess in which quadrant the business in distress falls, the factors that need to be
considered are resource munificence and causality which are succinctly described
below.

Resource munificence determines the scarcity or abundance of critical resources
required for business operations (Castrogiovanni 1991, 542), which is referred to as
organisational capital (Levinthal 1991, 397) and known as the “level of free assets”
(Smith and Graves 2005, 304). Turnaround situations are largely determined by
resource munificence and the origin of the distress. Causality, or the origin of distress,
refers to the underlying cause of the problem, which can either be operational or
strategic. Operational causes are typically internal issues, often easily rectified, such as
incompetent management. Pursuing rescuing a business without sufficient resources is
futile, akin to “flogging a dead horse.” Understanding when to exit is crucial, especially
when resources are already depleted (Yamakawa and Cardon 2017, 2).
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Do We Have a Business? Assessment and Methodology

The reasonable prospect for a distressed venture depends on whether the business can
be salvaged. To determine whether rescuing the distressed business is feasible, the BRP
must assess whether the company has all the necessary components to become profitable
once the rescue proceedings are completed (Du Toit et al. 2019, 6).

Timmons and Spinelli (2007, 111) stated that to identify opportunities in a distressed
venture and conduct an opportunity analysis, the key factor in measuring opportunity is
market demand, which is defined by market structure and informed by margin analysis.
Other important elements include consumer behaviour and available resources. Du Toit
et al. (2019, 6) further support these findings, arguing that the foundation of the “do we
have a business test” lies in the feasibility principle and opportunity analysis. The study
defines a feasibility study as the process of examining the viability of a proposal from
inception to execution. Pretorius (2018a, 10) supports this by outline key measurement
tools: (1) demand; (2) capacity; (3) profitability model; (4) liquidity; and (5) caveats.

Du Toit et al. (2019, 6) developed the “do we have a business” test using these
principles, integrating it with a sense-making canvas that visualises the elements as
balloons. The test evaluates five key constructs of whether there is: demand; capacity;
profitability; a positive cash flow; and the presence of either fatal or rectifiable caveats.
These elements would need to be managed properly to operate the business profitably.
The balloon assessment, along with a fire assessment, can help answer the “do we have
a business” question, which in turn informs the determination of reasonable prospects
and the appropriate turnaround strategy. However, it is important to note that BRPs
often have their own methods for evaluating reasonable prospects.

Effects of the Business Rescue Plan on Decision-Making

The formulation of the BR plan is one of the most significant and urgent duties of the
practitioner. Section 150 of the Act provides for the BR plan framework and the
minimum information required.

Pretorius and Rosslyn-Smith (2014, 126) found that the objectives of a reorganisation
plan are consistent across four regimes—USA, UK, Canada, and Australia—aiming to
achieve better return for creditors. In contrast, Museta (2011, 30) views the BR plan as
a tool to avoid liquidation. Further, Pretorius and Rosslyn-Smith (2014, 127) found that
the expectations placed on the BR plan are the same in all four regimes, guided by
factors such as feasibility, information, transparency, contractual, and the attraction of
investors in terms of PCF. Gribnitz et al. (2025) suggest that the threat of capital loss is
an important factor to consider in turnaround situations.

The paper confirms that there is a gap between South African BR plans and international
reorganisation plans. The study’s findings were based on published BR plans and argue
for a need to expand research to include the views of creditors regarding BR plans
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presented to them. The findings from the study by Pretorius and Rosslyn-Smith (2014,
133) were that a comprehensive BR plan is a highly influential factor in the success of
BR, however, the BRPs considered the 25 days allocated by the Act as a stumbling
block even though the request for extension is the norm.

The likely dividend that creditors, in their respective classes, would receive if the
company was to be liquidated is an important determinant. The purpose of a proper BR
plan is to demonstrate whether there is a chance of better returns for creditors, and the
business’s ability to return to sustainable profitability is also important to future
investors. Accordingly, Han et al. (2007, 7) concur that stakeholders, including future
investors, are unlikely to support a BR plan that is ill-defined and incomplete. Therefore,
the literature supports the view that the approval or rejection of a BR plan depends
primarily on the turnaround strategy, further emphasising the need for collaboration
between the BRP with the banks to improve the likelihood of rehabilitation and address
information asymmetry.

Research Design

As part of an exploration to enhance understanding, the study employed a generic
qualitative research method (Merriam 1998, 22). It involved sampling from four
commercial banks and one development finance institution, each with departments
specialising in managing portfolios of distressed businesses and participating in BR
proceedings, including voting for or rejecting BR plans (Doyle et al. 2020, 446;
Neergaard Olesen et al. 2009, 2). The choice of this method was influenced by the aim
to maintain a critical view of the banks on the format of BR plans and their perspectives
on what is regarded as bad or good BR plans (Sparkes and Smith 2014, 534).

Feedback was collected through online audio-recorded semi-structured interviews using
the Microsoft Teams software application. The method used was the preference of all
ten participants. Saarijdrvi and Bratt (2021, 392-396) mentioned that although face-to-
face interviews have been the most used method over the years, the restrictions of the
COVID-19 pandemic have forced exploring alternative data collection methods. The
study used semi-structured interviews with only banking professionals, relying on
purposive sampling. While the study aimed to capture credible perspectives, a sample
size of ten may limit the generalisability of findings across all banks, especially given
the diversity within the banking industry.

Data Analysis

Thematic analysis was used for analysing interview transcripts to search for repeated
patterns of key themes within qualitative data (Braun and Clarke 2012, 57). The coding
technique was used to identify topics, issues (constraints, hindrances), and similarities
in the data. Coding and grouping of themes were done using Microsoft Excel and Word,
and the themes were then linked to the research questions, which lead to the findings
and conclusion, discussed below.
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Findings

The objective of this study was to gain insights into the banks’ perspectives on BR plans
and the information necessary for decision-making within those plans. To address the
research questions, five main themes were identified to explore the key elements
highlighted by this study. Table 1 includes the main themes that are linked to the
research questions.

11



Table 1: Research questions, themes, and sub-themes

Article

Research questions

1. What informationin 2. Which information, that How does the 4. What is the effect 5. What is the effect
BR plans is required governs decision-making, required of the information of information
for distress venture is required by the bank? information absence? integrity?
opportunities affect banks’
decision-making? decisions?

Themes

1. Objective assessment  2.1. 2.2. Bank assessment 4. Information 5. Data integrity
of the quality of Feasibility Quantitative support asymmetry
plans analysis information

Sub-themes

Bad plans Cause of Financial Deal breaker Information Data integrity

distress assessment asymmetry

Good plans Contributing factors

Turnaround Creditors list ~ to BR failure Effects of absence of
strategy and security information
ranking
List of assets
and valuation
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Article

Findings Related to Research Question 1

The first research question addressed the information that is required in BR plans for
decision-making as to whether there are opportunities to support the distressed business.

Theme 1: Objective Assessment of the Quality of Plans

This theme unpacks the quality of BR plans based on what the bank perceives as a bad
plan and what they perceive as a good plan. Four of the participants, who are senior
corporate bankers, expressed that during BR proceedings, corporate businesses are
treated differently from small to medium enterprises. The participants stated that,
specifically in corporate and investment banking, the BR plans are usually prepared by
a credible BRP in conjunction with credible legal firms, so much so that their
involvement adds to the quality and the credibility of the plans. This confirms the
findings by Lusinga and Fairhurst (2020, 8) that the reputation and business acumen of
the BRPs are critical.

One participant noted that banks, particularly lenders and bigger affected parties with a
normal carrying or a blocking vote, do not view BR positively. Voting power compels
BRPs to engage with banks in the process of drafting the plan. Consequently, the
appointment and involvement of credible BRPs and credible legal firms is critical.
These findings align with Rajaram et al. (2018, 10), who stated that a pre-assessment
depends on the BRP’s competency and reputation.

What Banks Consider a Bad BR Plan

All ten participants confirmed that, at the time of the interviews, they had reviewed
between 20 and 50 BR plans each, with the number of bad plans outweighing the
number of good ones. The research findings revealed that the BR plans considered “bad”
by banks often lacked specific information mentioned by three participants, including
an incomplete or missing asset register and the absence of timelines for repayments or
milestones related to the sale of assets.

The other two participants noted that bad BR plans often lack a reasonable prospect and
a clear turnaround strategy, with terms like “pie in the sky,” “soft,” “glorified,” and
“disguised” liquidation used to describe them. Additionally, these plans failed to include
a creditor’s list outlining claims and lacked a dividend schedule to indicate repayment
timelines, preventing creditors from making an informed decision between BR and
liquidation. One participant emphasised that:

What makes these plans bad is execution risk because of the fact that it’s either a
business in which there’s no prospect of rescue and it should rather be placed into
liquidation and the execution risk emanates from some sort of plan which is underpinned
by growth in revenue or new markets. Or the fact that no one addresses liquidity and
how the liquidity will be sustained. (P9, Male, Credit Executive)
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What Banks Consider a Good BR Plan

The findings suggest that all participants assess the BR plans, and for a plan to be
considered good, five participants required it to include a clearly defined turnaround
strategy. Four participants also emphasised the need for pre-engagement and pre-
packaged plans, accurate financials, and confirmation of a potential PCF investor.

The remaining participants stated that they would prefer to see a substantial
implementation clause with milestones to measure performance, as well as a clear
dividend schedule to assess whether BR offers a better return than in liquidation. This
aligns with the study by Rosslyn-Smith and Pretorius (2015, 87), who argued that to
quantify substantial implementation, measurable objectives must be set.

Findings Related to Research Question 2

The second research question focused on the specific information required by the bank
in a BR plan which is needed for decision-making.

Theme 2.1: Feasibility Analysis

This theme explores the information required by banks in BR plans. Below are key
indicators of the information banks consider essential when deciding whether to support
or vote against the plan. This finding aligns with Pretorius and Rosslyn-Smith (2014,
129), that the expectation of the BR plan is that it should propose a strategy for recovery
for the affected parties to assess its feasibility.

Cause of Distress

Five participants stated that they require a BR plan to clearly state what went wrong and
the reason the business is in distress. Further, one of the participants mentioned that it
needs to be clear whether there is still a business to support and what the management
capabilities are, as emphasised in the quote below:

A plan needs to be supported by creditors, but if you don’t have that detailed plan, you
can’t even diagnose from the beginning what went wrong and how you’re going to
resolve it. It’s just a waste of time. (P1, Female, Turnaround & BR Specialist)

Turnaround Strategy

Five participants emphasised that it is vital to present a turnaround strategy in the BR
plan. Other participants believe that, apart from the turnaround strategy, the opportunity
for the distressed venture should make sense in terms of market demand and potential
for product diversification. They also question whether the business plans to introduce
new product lines that could aid in revenue generation.
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Theme 2.2: Quantitative Information
Financial Assessment

The banks have a robust approach regarding financial assessment as it enables them to
perform a sensitivity analysis. All ten participants required the BR plan to include
accurate financials and cash flow analysis/projections. One participant suggested that
the reason banks carefully examine financial information and cash flow projections is
that they provide crucial support in determining whether the business remains a going
concern. The following quotation articulates this finding:

You want to see their profit margins to make sure that they do things correctly. As banks,
we also rely on financial information. So, you want to make sure that those financials
are accurate. (P4, Male, Portfolio Executive)

Creditors List and Security Ranking

Four participants mentioned that they want to see the creditors list with the voting
percentage and the security ranking. One participant, who is a senior bank member,
mentioned that the bank’s reputational risk and how the community deems the bank is
very important. Therefore, they try to work together with the BRP and the unsecured
creditors as much as possible.

List of Assets and Valuation

In many instances, the business’s assets are collateral for the bank’s exposure.
One participant indicated that a valuation or a list of all the assets will support in
understanding the business equity and how sustainable the business is. Another
participant indicated that the bank must obtain valuations of the business to confirm that
the business is still secured or to work out the impairment as they need to make provision
for any expected credit loss.

The participants further confirmed that banks rely on the valuations done by the BRP.
However, as they are such an important element, they also have their own specialists
appointed for valuations to ensure there is no discrepancy.

Findings Related to Research Question 3
The third research question focused on how the required information affects banks’

decisions.

Theme 3: Bank Assessment Support
Deal Breaker

There is specific information that banks consider crucial in a BR plan, and if this
information is missing, it is seen as a deal breaker. Five participants emphasised that a
BR plan containing a clause that protects sureties or guarantors from their obligations
is considered unacceptable. Banks still want to protect their own rights regarding the
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security they hold, which includes the legal pursuit of sureties or guarantors in the event
of a shortfall in dividend payments.

Five participants require BR plans to include clear repayment schedules indicating what
the creditor’s return will be in the BR as well as in liquidation, and, therefore, require
both the BR and liquidation value. Four participants mentioned that the deal breakers
for banks are inexperienced and uncooperative BRPs, while other participants
mentioned that no turnaround plan and loss of market are also deal breakers.

Figure 1 summarises the participants’ responses on what banks consider deal breakers
when deciding to support a BR plan.

Deal breaker

A clause protecting sureties from liability for..
No creditors’ repayment schedule
Inexperienced & uncooperative BRP
No turnaround plan
Lost market
Failure to recognise banks’ security
Lack of PCF

No milestones to measure performance

Deal brecker

I
ho N
(o]
N
6 (4]

No confidence in existing management

Condition of assets

(@]
N
w

Iy
O
o

Figure 1: Deal breakers for banks in supporting a BR plan by number of responses

Contributing Factors to BR Failure

CIPC statistics continue to show low success rates in BR matters. The findings of this
study suggest that four participants identified several factors contributing to BR failure:
BRPs’ lack of knowledge and skills; insufficient capacity due to handling numerous
cases that lead to inadequate attention and reliance on the same management; and a lack
of reasonable prospects and market opportunities. These findings align with Pretorius
(2018a, 10), who noted that BRPs’ lack of skills and knowledge negatively impacts the
success of BR, often leading to failure. The point was emphasised by the quote below:

These BRPs are not always turnaround specialists. There are a few of them you can
count on one hand, maybe use one finger or two on the other, but not all of them have
the ability to go in and understand the business. (P9, Male, Executive)

Three of the participants also mentioned that the contributing factors to the failure of
BR are late filing, uncooperative BRPs, and lack of PCF. However, one participant, who
is an executive at a bank, mentioned that “banks are not keen to provide PCF unless it’s
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against fresh security or security which has not been encumbered by other creditors in
a business and there is also [a] lack of a distressed funding market.” The following quote
further expounds on this matter:

What you do find is that sometimes lenders or a contributing factor for the PCF not
coming to the floor, is that we’ve got someone who’s willing to provide PCF if they do
it at prime plus 10% but want to take other security and the banks are usually not willing
to consent to further security being taken. (P9, Male, Executive)

Figure 2 summarises all participants’ responses regarding what banks consider as the
contributing factors to the failure of BR. It points towards the role of the BRP as a key
contributor influencing the creditor decisions.

Contributing factors for BR to fail

BRP lack of knowledge and skill

BRP has no capacity and don’t pay attention
There's no market and no reasonable prospects
Lack of PCF and market that provides PCF
Uncooperative BRPs and egos

Late filing

Not all clients are business rescue candidates
Banks not agreeing to share security

Banks not in favour of a clause protecting sureties

Banks not in favour of compromises

N

Disputes between the shareholders

o
[}
w

N

5
v}

Figure 2: Contributing factors for the failure of BR as a regime and identified by
number of participants

Findings Related to Research Question 4

The fourth research question addresses the effect of the missing information or
information asymmetry.

Theme 4: Information Asymmetry
Obtaining Missing Information

To address information asymmetry, four participants highlighted that they engage with
BRPs to obtain information that is not included in the BR plans, however, it is
imperative for decision-making on the BR plans. Another three cited that they will
engage at the creditors meeting and will continue requesting the postponement of the
creditors’ meeting until the information required is attained. The following quote
supports this finding:

We banks are bullies, you know that. We go and we say we’re not going to vote for this
plan unless you do that, and then usually that gets done. (P9, Male, Executive)
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Effects of Absence of Information

The absence of information presents its own challenges, particularly in delaying BR
proceedings, as is often considerable back-and-forth until the information is provided.
Three of the participants mentioned that this delay impacts on the voting decision on
the plans, while three other participants emphasised that it could potentially lead to
litigation to request the removal of the BRP. The following quote emphasises the point
regarding the delays in providing information for decision-making:

We have meetings to discuss if there’s anything missing [that] we asked for, and then
we follow through and then discuss before they actually come up with the final plan. So,
there would be extensions of the proper BR time frames. (P7, Female, Manager)

Other participants mentioned that should they not receive the required information at
the creditors meeting, they will continue to postpone the creditors meeting for voting on
the BR plan until the information required is obtained.

Findings Related to Research Question 5

The fifth question focused on how the bank goes about ensuring the data integrity of
information included in the BR plan.

Theme 5: Data Integrity

Banks have access to historical client information as they conduct annual reviews of
facilities granted to clients and can utilise Credit Experian for credit checks, as well as
review court judgements. During a BR, the quality of information provided is crucial to
the decision-making process. This theme explores how banks verify the integrity of data
received from the BRP to inform their decisions on the plan.

Half of the participants stated that they have credit relationships with the BRPs and
confirm the integrity of the information through constant engagement. Four other
participants mentioned ongoing communication between the banks and the BRPs, while
other participants noted that they rely on the integrity of the BRP, emphasising the
importance of the BRPs’ reputation and ethical behaviour.

Discussion of Findings

The study was conducted to better understand and investigate banks’ perspectives on
the information required for decision-making in BR plans. As key stakeholders, banks
play a crucial role as creditors, often holding a significant voting percentage as a secured
creditor. The findings indicate that there are several gaps in the quality of BR plans,
leading to their classification as bad plans. However, improvements have been observed
since the inception of BR in 2011.
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The key findings of this study are summarised in five main elements. Theme 1 reveals
that banks still perceive the quality of most BR plans as poor, primarily due to their
incompleteness and the lack of essential information needed for decision-making. The
plans considered good are typically those involving pre-engagements, where there is
clear understanding of the information required by the banks.

Findings from theme 2 suggest that banks view the ability to determine the cause of
distress and identify what went wrong as critical information in BR. Banks want to see
a clear turnaround strategy outlining how the business plans to recover. Furthermore,
confirmation of PCF is necessary to support the cash flows required for business
operations.

An important insight from theme 3 is that BRP skills, knowledge, reputation, and
cooperation are crucial to the banks and can act as deal breakers. A lack of PCF is
perceived as both a deal breaker for voting in favour of the BR plan and a contributing
factor to BR failures.

Themes 4 and 5 revealed that the turnaround strategy and reasonable prospect should
be supported by accurate cash flows and financial information, confirmation of
resources, including the market demand, and a substantial implementation clause to
outline measurable indicators for the successful execution of the plan. There should not
be information asymmetry, as banks rely on the BRPs’ reputation and ethics to provide
accurate information. A lack or absence of information delays voting on the plan, which
can prolong the BR process or lead to the rejection of the plan.

An unforeseen finding of this study is that banks treat small- and medium-sized
enterprises in BR differently to commercial and corporate companies in BR. This
presents an area for further research. Based on the findings, banks want to know whether
there is a reasonable prospect for the business. However, there is a gap in the Act as it
does not provide specific measures or a prescribed process for assessing reasonable
prospects. Even with court decisions, ambiguity remains, which also presents an area
for further research.

Theoretical Implications

Section 150 of the Act provides the BR plan framework outlining a list of elements that
are that must be included in the plan. The findings by Pretorius and Rosslyn-Smith
(2014, 134) suggest that the decision-making process is hindered by the absence of
sufficient information in these elements. However, they note that these elements
represented a standard set of data that should be present in any substantial BR plan.
There is a gap in BR plans as previous literature has indicated that they are not useful
for decision-making. Creditors are often dissatisfied with the quality of these plans,
viewing them more as legal documents than decision-making tools. This aligns with the
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prior literature, which has focused on the expectations outlined in the Act but
overlooked the need for a comprehensive, prescribed format for plans.

This study was able to show clearly what banks use for decision-making, how they
support a BR plan, what they consider to be a bad or good BR plan, and what the key
elements are that they are looking for in a BR plan that will help them to decide whether
to support or vote against the plan. Pretorius and Rosslyn-Smith (2014, 129) argue that
the BR plan needs to enable creditors and lenders an opportunity to assess the risk and
make informed decisions regarding potential investments and secure PCF.

Managerial Recommendations

The information in the BR plan should outline the risks associated with pursuing the
plan and compare them to a liquidation scenario. It should also consider the information
provided to creditors as this can be considered a deal breaker (Rosslyn-Smith and De
Abreu 2022, 4).

The study emphasises the importance of the BR plan including the cause of distress and
the strategy to be followed for turning around the business. It should also consider the
protection of the interests of all parties, including unsecured creditors, employees, and
other stakeholders, to ensure fairness and a successful outcome for all involved (Gant
2022, 3-7). Additionally, the study highlights the importance of appointing trustworthy,
cooperative, and experienced BRPs who are capable of conducting pre-assessments,
engaging with creditors, and obtaining PCF prior to developing a plan for successful
outcomes.

The present study underscores the need for improved knowledge and upskilling of
BRPs, as well as for the CIPC to reconsider the minimum requirements for awarding
BRP licences. BRPs can use these insights to better understand what creditors are
looking for, engage with them before finalising the plans, and incorporate this feedback
into the development of BR plans. BRPs now have a clearer understanding of the
elements that make a good BR plan, what creditors consider when voting, and the
information they rely on during the decision-making process.

The information can also be used to update Chapter 6 of the Act. Besides BRPs, other
creditors, such as SARS and suppliers, can use this information in viewing fundamental
information in BR plans. Academic institutions and professional bodies, such as South
African Restructuring and Insolvency Practitioners Association (SARIPA) and
Turnaround Management Association of South Africa (TMA-SA), can also use this
information to train BRPs on how to develop successful or high-quality BR plans to the
extent of academic institutions to focus on both practical and legal theory.
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Limitations and Directions for Future Research

A limitation of the present study is that it focused solely on banks, excluding other
creditors, such as SARS, trade creditors, and suppliers. Additionally, literature on BR
plans in South Africa was also found to be limited. Future research could explore the
perspective of other creditors, other than banks, and what they look for in BR plans.
Another potential avenue for research is examining the viability of distressed funding,
particularly in terms of PCF, especially from DFIs and private equity funding
companies. Based on the findings of this study, banks perceive the lack of PCF as a deal
breaker; however, they are often reluctant to grant additional funding to these
businesses.

Expanding the sample to include representatives from a wider range of financial
institutions, such as smaller banks or alternative financiers, could offer potentially more
balanced insights. Additionally, incorporating other key creditors (e.g., trade creditors)
could diversify perspectives on BR plans.
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