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Abstract

Background

Medical litigation, especially against orthopaedic surgeons, is a worldwide phenomenon with a marked upward trend in
the developed nations. There has been a 20% increase over the last five years in South Africa alone. The purpose of the
study was to review the cases involving Medical Protection Society (MPS). members in RSA, identify trends and review
the literature to see what can be done to prevent litigation.

Methods

A retrospective review was conducted (1 January 2000 to 31 December 2009) of all anonymised orthopaedic cases
reported to the MPS. The total number of cases reviewed was 1 186. Furthermore, a review of the literature was con-
ducted to identify possible strategies to reduce litigation cases.

Results
The results revealed that spinal surgery was the group most commonly litigated against, accounting for 11.6% of all
cases. Second most common were the cases in which the patient deemed to have had an unsatisfactory result (10.5%).
Following these were cases of: communication problems (6.9%), billing problems (6.6%), missed diagnosis (5%), gross
negligence/unavailability (4.7%), medical report problems (3.9%), wrong site surgery (3.5%), failed surgery (3.4%),
nerve injury (3.4%), death (2.7%), infection (1.9%), arthroscopy (1.8%), retained instruments (1.6%), POP complica-
tions (1.5%), diathermy and other burns (1.3%), consent (1%), vascular (0.9%) and compartment syndrome (0.67%).
The current international literature reveals that most of the cases leading to litigation are caused by poor communica-
tion between the surgeon and patient. This can be prevented by attending a communication skills workshop (as present-
ed by the MPS). Wrong site surgery still occurs worldwide and is indefensible in a court of law but is easily prevented
by following the universal protocol for preventing wrong site, wrong procedure and wrong person surgery (explained
later in the article). Consent remains vital before any surgical case and a record of the discussion pertaining to the con-
sent should be documented in your clinical notes. Missed vascular injury has a high morbidity and by having a high index
of suspicion and using the ankle brachial pulse index the incidence can be brought down. Product liability cases are sur-
facing as the law changes and orthopaedic surgeons start to help designing products.
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Introduction

Litigation is a global problem with a marked upward
trend in the last five years. In the USA in 2006, there
were 12 513 malpractice claims.' These claims resulted
in nearly $4 billion being paid to plaintiffs and this rep-
resented 13 per 1 000 active, non-federal physicians. In
the UK in 2007, the NHS litigation authority received
5 470 claims related to medical negligence and paid out
£633.3 million® (up from £422 million paid in 2006°%). In
South Africa, there has been a 20% increase in the num-
ber of cases involving orthopaedic surgeons belonging
to the Medical Protection Society (MPS) in the last five
years. In Gidwani’s® review of NHS cases, the two most
common reasons for litigation were substandard sur-
gery and a delay in diagnosis or treatment.

Materials and methods

A retrospective analysis was performed of the MPS data
from 1 January 2000 to 31 December 2009 involving
orthopaedic cases. Top level anonymised data was pro-
vided by the MPS and analysed by the authors. The
information was provided by the MPS on the under-
standing that it has not been subject to any rigorous sci-
entific analysis or clinical coding, and cannot be
described as quantitatively robust; it does however shed
some light on trends and patterns. The cases included
complaints, potential claims and claims. The informa-
tion was wholly anonymised and contained no financial
information such as estimate, compensation or costs.
The data also did not include surgeon name or practice
and patient details were only known to MPS and not to
the authors, to which they assigned a case number. A
total of 1 186 cases were reviewed, analysed and subdi-
vided into common groups.

Results

A total of 1 186 cases were reviewed and analysed. Of
these cases, 539 were instituted between 1 January
2000 to 31 December 2004 and 647 between 1 January
2005 to 31 December 2009. This represented a 20%
increase over the last five years.

The most common cause for litigation was neurologi-
cal damage that occurred during spinal surgery (4.9% of
all litigation reviewed in this series).

In the UK in 2007, the NHS litigation authority received

5 470 claims related to medical negligence and paid out
£633.3 million? (up from £422 million paid in 2006°).

In South Africa, there has been a 20% increase in the number
of cases involving orthopaedic surgeons belonging to the
Medical Protection Society (MPS) in the last five years

Table I: Most important causes

Number Percentage
Cause o

of cases | of litigation
Spinal surgery 137 11.6%
Unsatisfactory results 124 10.5%
Communication 82 6.9%
Billing 79 6.6%
Missed diagnosis 59 5%
Negllg_ence perceived 56 4.7%
by patient
Medical reports/RAF/WCA 46 3.9%
Wrong site surgery 41 3.5%
Failed surgery 40 3.4%
Nerve injury 40 3.4%
Death 32 2.7%
Infection 22 1.9%
Arthroscopy 21 1.8%
Betalned/broken 19 1.6%
instruments
Plaste_r of_Parls 18 15%
complications
Diathermy and other burns 16 1.3%
Post-operative care 16 1.3%
problems
Anaesthetic problems 12 1%
Consent issues 12 1%
Vascul_ar-r_elated 1 0.9%
complications
Breach of confidence 9 0.75%
Throm_boe_mbollc 9 0.75%
complications
Failed reduction 0.75%
Compartment syndrome 0.67%
Missed diagnosis o
(other speciality) 4 06%
Intraoperative complication 7 0.6%
Fracture post 5 0.42%
hardware removal
Sexual assault 4 0.33%
Blood product complication 2 0.16%
Loss of function 2 0.16%
Third party claims 1 0.1%
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Pie chart breakdown of complications

Spinal Surgery

Neurological injury
Failed surgery
Residual pain

Dural leak

Wrong level surgery
Vascular surgery
Disc replacement

Negligence as perceived by patient

Gross negligence
Unnecessary surgery
Incompetent surgeon
Unhappy with surgery

No examination

Not seen post-operatively
Wrong medicine prescribed
Unprofessional

Unsterile equipment
Miscellaneous

Unsatisfactory results

= Shoulder surgery

® Foot surgery

B Total knee replacement
® Total hip replacement

Wrong site surgery

= Arthroscopy

® Spinal surgery

B Foot and ankle surgery

B Knee surgery (not specified)
= Hand and finger surgery

= leg

= Shoulder

™ Wrong patient

" Total knee replacement

Communication problems

B Rude/brusque/sarcastic

W Poor/lack of communication
& Attitude problem

B Unprofessional

= Turned patient away

Nerve injury
= Total hip replacement
® Total knee replacement
¥ Tennis elbow release
B Humerus ORIF

| |
¥ Racist Supracond’ylar humerus
= Depuytren’s release
= Rude to nurse
) = Carpel tunnel release
= Unavailable )
. = Plaster of paris
= Waited too long = Other
= Drunk
Billing problems Death
= Spinal surgery
= Patient feels overcharged ® Total knee replacement
® Dissatisfied and refuses = Total hip replacement
to pay B Polytrauma
¥ Fraudulent billing = Anaphylaxis
B Medical aid refuses to pay ™ Non-orthopaedic injuries
= 2nd procedure required = Necrotising fasciitis
= Miscellaneous = Neck or femur fracture
= QOther

Missed diagnosis

Spinal fractures
Non-orthopaedic injuries
Vascular injury

Hip fractures

Knee injury

Carcinoma
Compartment syndrome
Pelvic fracture

Shoulder dislocation
Miscellaneous

Retained / broken instruments

Swabs

Drain

Drill bit
K-wire
Needle
Foreign body
Washer
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Plaster of Paris complications

= Abrasion/laceration with removal
W Pressure sore
= Nerve damage

Missed diagnosis - non-orthopaedic injuries

Intracranial bleed
Myocardial infarction

]
W Loss of reduction - early removal =
] T|ght B Stroke
® Pain ® Colon rupture
= Bum = Spleen rupture
= Nowool ™ Intra-abdominal perforation
= Compartment syndrome = Intra-abdominal bleed
= Negligent
Burns Intraoperative complications
= Fall off table
= Diathermy m Cerebral hypoxia
W Tourniquet W Table collapse
™ Unknown source W Cut face
W Theatre light = Cardiac arrest
|

= Hot bone saw

Bronchospasm and death
after brachial plexus block

Anaesthetic-related

Hypoxic brain injury
Catheter problems
Epidermal haematoma
Arterial line problems
Synovitis post intraveneous
line

Painful anaesthesia
Pneumothorax

Blood product problems

= Seroconversion after
receiving HIV+ blood - 50%
B Received HIV+ blood

Consent problems

= No consent
B |nadequate consent

Vascular injuries

= Proximal tibia fractures
® Knee dislocation

™ Knee replacement

B Hip replacement

= Tibia ORIF

= Arterial line

Discussion

Medical errors occur. When they do, they have lasting
consequences for both the patient and the physician.
Orthopaedic surgeons are particularly vulnerable because
their work can be visualised on radiographs. Our primary
goal is to provide excellent care for our patients and to do
all that is possible to prevent complications. If a medical
error does occur, how should we react and what should
we do?

Communication

Communication should be the centre point around
which the orthopaedic surgeon—patient relationship is
built. Breakdown in communication has been cited as
one of the most common causes for litigation, account-
ing for 24.3% in the series by Wong et al.* Gutheil et al
theorised that patients look to their surgeon for reassur-
ance in the face of uncertainty in much the same way a
child looks to the parent.” Gutheil suggests that sur-
geons often accept this infantile interpretation that they
are the all-knowing healer. This creates a paternalistic
relationship where the patient feels reassured.
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If they then experience an unsatisfactory outcome they
are likely to feel that something went wrong and that the
surgeon made a mistake.

The American Academy of Orthopaedic Surgeons
(AAOS) has embarked on a communication skills men-
toring programme in conjunction with the Institute for
Health Care Communication. Recently, the MPS has also
started presenting a communication skills programme and
it is highly advisable for any orthopaedic registrar or con-
sultant to attend it. The programme is called Mastering
your risk. Good communication skills will improve the
patient—surgeon relationship and will help to prevent liti-
gation in a large majority of cases (unsatisfactory results,
billing issues, perceived negligence, medical reports,
infection, broken instruments, consent issues, breach of
confidence and failed reduction).

Spinal surgery

In the cases reviewed, 11.6% of the litigant cases were for
spinal surgery. This seems to be in keeping with current
international literature. Atrey et al found an identical inci-
dence in cases against the English Health trust.® The most
common reason in our series was neurological injury,
constituting 43% of spinal cases and 5% of the total liti-
gation, slightly higher than the English series of 2.98%.
Patients should be duly warned about the high risk of
nerve damage before they agree to surgery.®

Informed consent

There is little data to guide the orthopaedic surgeon in

effective methods of obtaining informed consent. There

was a rate of malpractice claims involving informed con-
sent of 0.0024 claims per year of practice per surgeon in
the USA in 2005.” The goal of informed consent is to
allow the patient to meaningfully participate in the deci-
sion-making process by informing the patient of common
or serious risks inherent to the procedure while also dis-

cussing alternative options of treatment.® Although not a

technical component of informed consent, aligning

expectation with reality will create fewer disappointed
patients. These patients are less likely to question the sur-

geon’s care and file a lawsuit.* One must realise that a

patient’s signature alone is not a strong defence.’

Brenner er al make the following recommendations
about informed consent:*

1. Informed consent is not a substitute for patient educa-
tion.

2. The forms used should be understandable and care
should be taken to ensure that comprehension is
achieved.

3. The surgeon should avoid the paternalistic approach
when dealing with uncertainty in the patient.

4. A well-educated patient does not need to be presented
with an exhaustive list of every conceivable complica-
tion but rather the patient should be an active partici-
pant in the dialogue about inherent risks of the surgery
that are important to the individual decision-making
process.

5. An understandable note must be made in the medical
records that the discussion took place.”™

6. The consent should also be signed in the surgeon’s
office as this has been shown to decrease the risk of
indemnity payment.’

Wrong site surgery

Wrong site surgery is a rare but entirely avoidable com-
plication. An orthopaedic surgeon has a 25% chance over
a 35-year career of wrong site surgery.>*'° The most com-
mon sites of wrong site surgery are hand, foot and ankle
surgery, spinal and arthroscopic surgery.” The incidence
of wrong site surgery in the NHS appears to be rising
annually. An AAOS bulletin report states that ‘a success-
ful legal defence to surgery performed on the incorrect
limb is almost impossible’."" By taking simple measures it
is possible to reduce the incidence.

In 2006/2007 the Joint Commission on Accreditation of
Health Care Organizations introduced the Universal pro-
tocol for preventing wrong site, wrong procedure and
wrong person surgery.” The principle components of the
universal protocol include:

Pre-operative verification process (check the patient
name, procedure and limb)

Marking the operative site

Taking time out immediately before surgery. This
includes taking a step back, ensuring that you are
about to perform the correct procedure, on the correct
site, on the correct patient

Missed vascular injury

Missed vascular injury has severe morbidity and mortali-
ty for the patient and in the data reviewed the amputation
rate for missed vascular injury was 90%, comparable with
that of 86% reported in the literature.” From the MPS
data 72% of the missed vascular injuries occurred around
the knee. Any patient presenting with an injury around the
knee (distal femur fracture, knee dislocation and proximal
tibia fracture) should be thoroughly assessed and a vascu-
lar injury actively excluded.

Clinically, one should look for hard signs of vascular
injury' (absent pulse, expanding haematoma, active bleed-
ing) or more subtle signs like a decreased pulse compared
to the other side. Lynch and Johansen compared the use of
ankle brachial pulse index (ABPI) to arteriography in 100
consecutive limbs.” They reported a sensitivity of only
87% and a specificity of 97% when the ABPI was less than

0.9, with a vascular injury. This differs from Mills et al'
who reported a 100% sensitivity and specificity of vascu-
lar injury in patients with an ABPI of <0.9.

The goal of informed consent is to allow the patient to meaningfully
participate in the decision-making process
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Their population group consisted of only knee dislo-
cations. Patients with an ABPI less than 0.9 should have
an arteriogram (unless the exact location of the injury is
obvious) and those with an ABPI greater than 0.9 fol-
lowed up for 48 hours with 4-hourly ABPI'® performed
by the same surgeon. The patient should be admitted to
a unit with excellent nursing care (e.g. high care unit).

Negligence

A physician’s conduct will be judged as negligent if it
falls below the standard of care (e.g. missed diagnosis).?
The principle of the Bolam test should be applied in each
case of negligence.

This states: A doctor is not negligent if he acts in accor-
dance with a practice accepted at the time as proper by a
reasonable body of medical opinion, even though other
doctors may adopt a different practice.

Gidwani et al reviewed 130 cases of alleged negligence
against the NHS trust in the UK.’ They noted that there
were certain facts that contributed to cases been won and
lost, resulting in financial settlements.

Infection

Infection can be a potentially devastating complication
often requiring multiple procedures to achieve cure and
occasionally ending up in amputations. A patient with a
surgical site infection has a five times higher risk of being
readmitted to hospital, 60% higher chance of spending
time in an ICU and is twice as likely to die compared to
patients without surgical site infections."” Post-operative
infections also have significant economic impact, requir-
ing on average 12 days extra hospitalisation and costing
more than $5 038." It is therefore essential that the risks
and more importantly, the consequences of infection are
discussed with the patient in detail before any interven-
tion, particularly if implants are to be used. While there
will always be the risk of infection, improvement in lim-
iting the prevalence of hospital-acquired infection has
been achieved in the past.®"**

Prophylactic antibiotics should always be used.” A
first-generation cephalosporin such as cefazolin should
be used 1-2 g (2 g for patient >86 kg). For patients with
Beta lactam allergies, alternatives should be considered
such as clindamycin.

Table II: Aspect of patient management that contributed to cases being lost and resulting in a

financial settlement®

Trauma

Poor initial history

Elective

Inadequate consent, poor explanation and record for rea-
son of procedure

No radiographs or wrong radiographs ordered

No record of identification and protection of nerves in
operative note

Never seen by a consultant

Poor documentation of complications and discussion with
patient and relatives

Poor handover, lack of treatment plan

Poor technique, e.g. malpositioned components

Poor timing of surgery

Operation carried out by surgeon not part of the team

Poor fracture reduction, no on table films

Operation carried out by inappropriate level of surgeon
leading to substandard surgery

Operation carried out by inappropriate level of surgeon
leading to substandard surgery

Table III: Factors that help in defending a case’

A clear record in the pre-operative correspondences outlining the decision-making process that leads to a patient
being put on the list, with special references to potential complications

Good note keeping. Record management changes, decision process and any handover of care

Clear operation notes with special reference to major soft tissue structures

Early identification and treatment of complications. Apologise to the family if appropriate

Early senior input and recruitment of other teams, e.g. microbiology
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Vancomycin should be reserved for the treatment of life-
threatening infections. Vancomycin can be used in patients
with suspected methicillin-resistant Staph. aureus (MRSA)
colonisation (>5 days hospitalisation, previous ICU admis-
sion, patients from nursing homes). Antibiotics should be
given 60 minutes prior to skin incision and before inflation
of the tourniquet. If the surgery continues for longer than 3
hours, the antibiotic should be repeated. The duration of the
antibiotics should not exceed 24 hours post-operatively.

Olsen et al looked at risk factors for surgical site infection
after spinal orthopaedic procedures and they found that a
diagnosis of diabetes mellitus was associated with the great-
est independent risk of spinal surgical site infection.
Elevated serum glucose levels remained significantly asso-
ciated with surgical site infections.”

Product liability

Many orthopaedic surgeons are involved in product devel-
opment, either as a designer, consultant or clinical investi-
gator. There is an entity called product liability’ which
places these people at risk for litigation. Product liability is
defined as any or all parties along the chain of manufacture
for damage caused by that product or inherent defects in that
product. This can extend to the implant manufacturer, dis-
tributor or orthopaedic surgeon. The individual orthopaedic
surgeons are liable if they are the designers of the product,
consultants or clinical investigators.

Consumer Protection Act

The Consumer Protection Act has recently been implement-
ed. This Act makes all parties involved, from the manufac-
turer to supplier, jointly liable for the harm and loss result-
ing from defective goods. This means that the consumer can
sue anybody in the supply chain and hold them liable for all
the harm and cost.

In other words, an orthopaedic surgeon uses a prosthesis,
which, despite being the correct prosthesis and correctly
inserted, fails prematurely. Prior to the Act, the patient could
only sue the manufacturer. The patient would also have to
prove that the failure was as a result of negligence.

After the introduction of the Act, things became easier for
the patient. All that has to be shown now is that the instru-
mentation failed prematurely and the patient suffered harm
and loss from that failure. The patient can hold anybody in
the supply chain liable. In the vast majority of cases, there
is only one person in that supply chain that the patient can
identify — the surgeon.

We need to ensure that we use reputable suppliers who are
insured for liability of their products and get them to give
you indemnity on their products.

Trauma

Trauma is often perceived as the medical speciality with the
highest risk of malpractice claims, but McGwin et al refutes
this claim.' In their series, looking at potential as well as set-
tled claims, trauma had the fewest events and lawsuits per
patient days.

Age

Does the ageing surgeon have an increased risk of litiga-
tion? Blasier” suggests that there is weak evidence from
clinical studies that links older surgeons with more compli-
cations and with being less adoptive of modern technology.”
Knowledge and experience remain for a long time. First to
go is strength, then eyesight, dexterity and lastly cognition.
Most surgeons reach the peak of overall performance
around the second half of the fifth decade (45-50 years). In
the subsequent decades, growing experience can, and does,
more than compensate for diminishing skills.

Remedial action

‘What should we do once an error has occurred? One way is
to apologise.*” An apology is a statement that acknowl-
edges an error and its consequences, takes responsibility
and communicates regret for having caused harm® — this
can decrease blame, decrease anger, increase trust and
improve relationships.

Importantly, apologies also have the potential to decrease
the risk of a medical malpractice lawsuit and can help settle
claims. Fears about potential litigation are the most com-
monly cited barrier to apology but the link between litiga-
tion risk and the practice of disclosure and apology is tenu-
Ous.23—25

Witman et al asked patients to evaluate a number of sce-
narios describing medical errors from the perspective of the
injured patient.” Almost all the patients (98%) indicated that
they desired or expected the physician’s active acknowl-
edgement of an error. Mazor and colleagues found 88%
would want the doctor to tell them that he or she was sin-
cerely sorry.” Studies of patients who filed lawsuits found
that litigants are motivated to find out what happened and to
prevent future injury.” Witman found patients were less
likely to file a lawsuit if they were informed of an error than
if they were not informed.”

One central feature of an apology is that it distinguishes it
from other ways of accounting for harm done. An apology
differs from an excuse in that there is the acceptance of
responsibility for having caused harm.” An article in the
American Medical News reported that several USA states
have passed legislation ‘protecting statements and other
benevolent gestures expressing sympathy from being admit-
ted as evidence of liability in medical malpractice and other
accident cases’.*

The existing research suggests incorporating apologies as
part of the disclosure of medical errors can benefit both the
patient and caregivers.” A thorough empirical examination
of the role of apologies in addressing medical error and
other adverse events has only just begun. Although the stud-
ies done suggest the potential for apologies to facilitate dis-
pute resolution, there is still much that is not known.

An apology can decrease blame, decrease anger,
increase trust and improve relationships
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Defensive medicine

Physicians often feel pressurised to practise medicine
defensively and this leads to an increase in cost (e.g.
more special investigations done). Furthermore the total
premiums paid by physicians and health care facilities
in the USA cost approximately $30 billion a year in
direct expenses but only a fraction of this reaches
patients who were negligently injured.*

Segal et al propose a no-fault system supplemented by
a variation of the traditional tort system whereby physi-
cians are incentivised to follow evidence-based guide-
lines.®® How Segal’s model works is that when con-
sumers purchase a health insurance policy they would
voluntarily transfer the right to sue (for negligence) to
the payer.” For this, his health insurance policy costs
less. They receive the benefits of patient safety systems
(e.g. electronic records).The consumer receives a life
and disability insurance policy. Should there be any
untoward outcome, the patient could access a pre-
dictable safety net in short order. Disability insurance
would cover expenses related to time off work, and life
insurance would provide resources if the wage earner
dies. If the doctor follows cost-effective algorithms, the
physician would be immune from litigation. If the doc-
tor strays from the algorithm and a breach of care
ensues, the doctor would be at risk for litigation.

Conclusion
Litigation is a reality and there is an upward trend in
developed countries, including South Africa.
Communication is the centre point around which the
doctor—patient relationship is built. By communicating
openly and honestly with our patient and improving our
communication skills by attending the Mastering your
risk workshops, litigation can be reduced. We must
ensure that good clinical notes are made in every case
we see and operate. Informed consent should be signed
before every surgical case performed and used as an
opportunity to educate our patients. Be sure not to ele-
vate your patients’ expectations of the surgery. Wrong
site surgery is entirely avoidable by following the uni-
versal protocol to prevent wrong site surgery. One
should have a high index of suspicion for vascular
injury with periarticular knee injuries and actively
exclude it. Explain the risk and implications of infec-
tion with patients receiving an implant and use prophy-
lactic antibiotics. As more surgeons are tasked with
product development, we should be aware of product
liability. With the introduction of the Consumer
Protection Act we must make sure that we use reputable
suppliers who are insured for liability of their products.
If something does go wrong, one could apologise as
this has been shown in the literature to decrease litiga-
tion and the cost of litigation. A possible solution is
Segal’s no-fault system.*

Communication is the centre point around which the
doctor—patient relationship is built
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