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Usually, parents are responsible for making medical decisions on 
behalf of their children. An exception occurs where it is demonstrated 
that the minor is mature enough to understand the consequences of 
his/her action.[1] Where a child does not have the capacity to consent 
to treatment, guardians or those with parental responsibility can 
provide such consent. In Tega Esabunor v Faweye,[2] the case under 
review in this article, the child in question was a minor – merely 
1  month old, and therefore dependent on his parents’ consent for 
blood transfusion. His parents withheld their consent. 

Ethical considerations can arise in such situations where parents 
refuse to give consent for their children’s medical treatment, especially 
where such treatment is vital to save the child’s life. It may be the case 
that parents refuse to give consent because of their religious beliefs or 
personal convictions. Such beliefs may be valid and recognised, but they 
will not as a matter of principle and precedent, established in Nigeria 
and other jurisdictions, override what is in the best interest of the child – 
usually in such cases, the right to life of the child. 

The state, through the courts, will ensure that the child’s best 
interests are preserved using the inherent parens patriae jurisdiction of 
the state. Such intervention will usually prevent loss of life of the child.

The Supreme Court of Nigeria, bearing this in mind, dismissed 
the appeal brought by the second appellant, Tega Esabunor (first 
appellant)’s mother, seeking to review the decision of the magistrate 
court in Lagos, where the transfusion of blood to a child who would 
otherwise die was ordered.

Parental responsibility 
The common position for minors who lack capacity is that consent 
for treatment can be provided by anyone with parental responsibility. 
The Supreme Court, recognising a minor’s incapacity to decide, 
stated in Tega Esabunor’s case, that all adults have the inalienable 
right to make any choice they may decide to make, and to assume 
the consequences.[3] However, there are different considerations 
applicable to children who are unable to make decisions for 
themselves. Accordingly, the law is guaranteed to protect such a 
person from abuse of his/her rights, because in maturity (s)he may 
reject such religious beliefs.[4]

In Nigeria, section 300 of the Criminal Code obliges parents to provide 
their children with necessaries, including medical treatment. Failure to do 
so renders them liable for consequences such as loss of life and health. 
Ultimately, except in cases of emergency, hospital authorities must not 
treat a minor without the consent of the parents.[5] This statement implies 
that parents have significant influence in a child’s treatment, and are 
usually best placed to judge their children’s interests and make decisions 
regarding serious treatment. 

Limits of parental responsibility in 
medical consent 
In certain situations, medical doctors may suggest treatment, but 
parents and guardians will not consent to the medical procedure. 
The court can in such cases still proceed to treat the patient, 
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provided the courts have ordered or permitted the treatment or, in 
an emergency, under the doctrine of necessity.[6] These are the limits 
of parental consent. The doctrine of necessity arises in emergencies 
where children may need urgent medical treatment to avoid death 
or serious injury. In such cases, the doctor will treat the child as long 
as such treatment is in the child’s best interest and is considered 
necessary. In the context of Tega Esabunor’s case, there was no need 
for the medical doctor, the fifth respondent, to employ the doctrine 
of necessity because the police applied to the court for an order 
authorising the doctor to transfuse the blood. 

Refusing treatment on religious grounds is distinctive to the 
Jehovah’s Witness sect. This belief is anchored on certain biblical 
scriptures, including Genesis 9:3-4, Leviticus 17:11 and Acts 15:20, 29. 
A cumulative interpretation of these verses is that blood transfusion 
involves using blood as a nutrient or food, which is comparable to 
eating blood. 

The court’s position when parental religious beliefs preclude 
specific treatment is well captured in the US case of Prince v 
Massachusetts, where the court enunciated the legal principle: 
‘Parents may be free to become martyrs themselves. But it does not 
follow that they are free, in identical circumstances, to make martyrs 
of their children.’[7]

Courts in other jurisdictions maintain a similar position, often 
finding that the state is authorised to intervene to save a child’s life 
through the parens patriae doctrine. The courts continue to order 
blood transfusion when a child is about to lose his/her life.

Parens patriae jurisdiction of the court
The legal doctrine parens patriae is to the effect that the state has 
the authority, in appropriate circumstances, to intervene in the 
typical parent-child relationship for the protection of the child. Over 
100 years ago, Lord Esher MR, in R v Gyngall, described the parens 
patriae jurisdiction exercised over children as a paternal jurisdiction, 
administrative in nature where the Chancery Court could act on 
behalf of the Crown in place of parents, ‘superseding the natural 
guardianship of the parent.’[8]

Parens patriae is also a practical jurisdiction that is wider than 
the parents’ jurisdiction, and is composed of common law rather 
than provisions in the child protection statutes.[9] While parents and 
guardians have the right and duty to decide for their young children, 
the state’s interests in protecting the health and welfare of the minor, 
in life-saving or therapeutic treatments, can surpass those of parents 
and guardians.

In circumstances where the courts must adjudicate a parent’s 
refusal of consent, the court will consider and make an order based 
on what will promote the child’s welfare. Thus, while the courts 
will place a premium on the wishes of the parents, ultimately, the 
court’s final decision is based on the best interest of the child. Legal 
instruments adopted in Nigeria recognise this principle. An example 
is the United Nations Convention on the Rights of Child (1989), which 
recognises the principle of best interest in Article 3.[10] Article 4(1) of 
the 1990 Charter in the Rights and Welfare of the African Child also 
recognises best interest of a child in any decision.[11] 

The interest of the child is also recognised in other African 
countries. South Africa (SA)’s Constitutional Court has laid the 
foundational principle of the best interests of the child and 
confirmed the paramountcy of this principle. Thus, both inferior 

and superior courts apply this principle in several situations and 
particularly in decisions pertaining to the medical treatment of 
a child, even where parents refuse such medical treatment. This 
was established in the case of Hay v B,[12] where the court held 
that the best interest of the child was not only paramount but 
the most crucial factor when considering competing rights and 
interests concerning children, and notably, the court stated that 
the parents’ private beliefs could not override their child’s right to 
life. In SA, section 129 of the Children’s Act No. 38 of 2005[13] now 
applies to medical treatment and surgical operations regarding 
children. Subsection 10 states that no parent, guardian or caregiver 
of a child may refuse to assist a child by reason only of religious or 
other beliefs, unless that parent or guardian can show that there is 
a medically accepted alternative choice to the medical treatment or 
surgical operation concerned. 

Parens patriae jurisdiction and religious 
beliefs in the UK 
The courts in England and Wales recognise that parents are in the 
best position to decide for a child, as in Re Z (A Minor).[14] However, 
in the face of a conflict between treatment for the child and the 
opinion of the parents, the British Medical Association recommends 
that the courts rule in the child’s best interest. This decision found 
voice in Re C,[15] where orthodox Jewish parents preferred that 
their daughter’s life be prolonged because of their religious beliefs, 
contrary to the doctor’s opinion. The court ordered that the treatment 
be discontinued. 

In some cases, courts have been willing to support the parents’ 
decision over the medical doctors provided the decision is equally in 
the child’s best interest. In Re MB,[16] parents, in a similar situation to 
that in Re C, tendered evidence showing that withdrawing treatment 
was not in the child’s best interest. Evidence showed that despite 
his pain and discomfort, the child still felt pleasure being around 
his family. The English courts found this to be true. In Re W,[17] the 
courts were clear about their ability to override parents, children and 
doctors in performing their protective duties. However, the courts 
also noted that certain limits applied to this overriding power. Such 
powers could only be exercised if the child’s welfare was threatened 
by a serious and impending risk that the child would suffer grave and 
irreversible mental or physical harm.

In the UK, parents’ refusal of treatment on religious grounds 
is a criminal offence.[18] Two cases bearing semblance to Tega 
Esabunor’s case are relevant here. In Re S (A Minor) (Medical 
Treatment),[19] the English High Court of Justice ordered the doctors 
to give a 4-year-old blood transfusions to treat leukaemia despite 
parental objections on religious grounds. The court considered 
that the child’s welfare should take precedent over all other 
concerns. Going further, the courts absolved the parents of any 
guilt about flouting their religious beliefs, holding that they were 
not responsible for the decision.[20] Similarly, in Re R (A Minor),[21] 

the parents were Jehovah’s Witnesses and refused consent for 
blood transfusion. The court held that it was in the best interest of 
the child to receive the blood transfusion. This need overrode her 
parent’s beliefs.

From all the cases examined, the UK courts, in exercising their 
parens patriae jurisdiction in religious cases, have done so bearing the 
child’s interest in mind.
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Parens patriae jurisdiction and religious 
beliefs in the USA 
In the USA, parents often want to rely on the Free Exercise Clause of 
the First Amendment, which allows free exercise of religious beliefs 
in order to refuse treatment for their child, without success.[22] While 
it is accepted that the freedom to believe is absolute, the right to act 
on that belief is not. The dictum in Prince v Massachusetts supports 
this position: ‘the family itself is not beyond regulation in the public 
interest.’[23] Civil government may act to guard the general interest in 
a youth’s wellbeing, and the state as parens patriae may restrict the 
parent’s control.

Several other US cases illustrate this position. In People ex rel. 
Wallace et al. v Labrenz et al.,[24] the parents of a child rejected blood 
transfusion for the child, asserting that God’s laws prohibited blood. 
The court, while recognising the parents’ freedom of religion and their 
right to care for and train their children, superseded those rights in the 
circumstance of necessary medical treatment for the child. 

In Morrison v State,[25] a child’s parents refused blood transfusion 
because of their religious beliefs. The court acknowledged the parents’ 
religious beliefs but rejected their argument, finding that since the 
parents were not expected or ordered to consume blood, they could 
not be affected by the child’s need for blood. Additionally, in State v 
Perricone,[26] the court stated that they could appoint a guardian for 
medical treatment decisions of a child where the parents refused such 
treatments on the grounds of religious freedom. The court ordered the 
blood transfusion. Refusing to give consent for blood transfusion can 
amount to neglect, as stated by the court in Santos v Goldstein.[27] 

Essentially, these US cases show that where there is a collision 
between a child’s welfare and a parent’s religious belief, the former is 
paramount.[28] 

Parens patriae and religious beliefs in 
Nigeria: Analysing the Supreme Court 
judgment in Tega Esabunor 
In Tega Esabunor’s case, the second appellant gave birth to the first 
appellant at the first respondent’s hospital. Within 1 month of birth, 
the first appellant became critically ill. The second appellant returned 
to the clinic for treatment. The first respondent began treating 
the first appellant, and during the treatment, found that the first 
appellant needed a blood transfusion urgently. The second appellant 
and her husband refused the blood transfusion, arguing that such 
transfusion was hazardous and that their religion forbade blood 
transfusion. By virtue of sections 27(1) and (30) of the Children and 
Young Person’s Law (CYPL)[29] and Policy, the police sought to protect 
the life of the child via a court order. The court granted the order, and 
the first appellant was treated and discharged.[30] 

The second appellant appealed to the High Court for an order of 
certiorari quashing the entire proceedings at the Chief Magistrate 
Court, and sought damages against the first and second respondents 
for unlawful blood transfusion to the first appellant without their 
consent. The second appellant’s argument was rejected by the court, 
which reasoned that such an order had no real effect given that 
the blood cannot be retrieved. On further appeal, both the court of 
appeal and the Supreme Court rejected the argument and dismissed 
the case. The courts reasoned that it was paramount to save a child’s 
life when a parent refuses blood transfusion or medical treatment for 
their child on religious grounds. This was in the best interest of the 

child, and the life of the child must outweigh the religious beliefs of 
the parents.

One of the issues raised before the Supreme Court was the validity 
of the lower court’s decision, refusing to quash the orders and the 
proceedings for lack of jurisdiction. This raised the issue of the court’s 
parens patriae jurisdiction. The appellants contended that the Chief 
Magistrate lacked the jurisdiction under sections 27(1) and (30) of the 
CYPL to entertain the case and order blood transfusion. However, the 
Supreme Court stated that section 18 of the Magistrate Courts Law 
1997 gave the Chief Magistrate inherent jurisdiction to do so. The 
Supreme Court agreed with the Magistrate Court that preventing the 
child from having the transfusion could amount to a felony under 
sections 339 and 341 of the Nigerian Criminal Code.[31] 

Citing section 33 of the Constitution, the Supreme Court 
emphasised that every person has a right to life, and no one shall be 
deprived intentionally of his/her life, apart from a convict. Following 
this review, the court further stated that the Chief Magistrate in 
such cases had the inherent jurisdiction to prevent the commission 
of a criminal offence. This is similar to the decisions of the UK and 
especially the US courts, where in the latter jurisdiction, for instance, 
the courts specifically opined in Morrison v State that one ‘may not 
prevent another person, a citizen of our country, from receiving 
medical attention necessary to preserve her life’.[32]

Holding that the magistrate court has the inherent jurisdiction to 
make the order was one way to resolve the issue of jurisdiction raised 
by the appellants. It is submitted that the magistrate court could still 
have jurisdiction under section 27(1) of the CYPA. This submission 
is made based on the authority of Santos v Goldstein, where the 
Supreme Court of the USA found that parents’ refusal to consent to 
medical treatment of their child based on their religious conviction 
was an issue of neglect.[33] Therefore, the first appellant could be 
found neglectful under section 27(1) of the CYPA Lagos State.[34] 

On this basis, the magistrate court would be within the wardship 
jurisdiction provided under the statute to make the order. Specifically, 
Section 27 states:

 ‘Any local government council, any police officer or any authorised 
officer, having reasonable ground for believing that a child or 
young person comes within any of the descriptions hereinafter 
mentioned … who has been neglected or ill-treated by the person 
having the care and custody of such child; or who has a parent or 
guardian who does not exercise proper guardianship … may bring 
that child or young person before a juvenile court. The court, if 
satisfied that the child or young person comes within any of the 
paragraphs in subsection (1) may make a corrective order.’ 

This provision allows a police officer to bring a neglected or ill-treated 
child, as well as a child whose parents are not exercising proper 
guardianship, to the juvenile court (magistrate court). The court can 
then exercise its authority by making a corrective order. Refusing to 
give consent for a specific medical treatment of one’s child when the 
child needs that treatment to live can be considered neglect or lack 
of proper guardianship by parents, because it constitutes risking a 
child’s life on the altar of a parent’s religious belief.

While the types of corrective order are provided in the statute, it is 
suggested that the order given by the magistrate court, which is not 
specifically provided in the CYPA, can be considered corrective. This 
order was to correct, and indeed corrected the situation in which the 
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child could have died. When an order is corrective, ‘it is intended to 
correct’.[35]

Comparing the approach and reasoning of the Supreme Court 
of Nigeria with other jurisdictions, the Supreme Court followed 
established international practice by prioritising the best interest and 
life of the 1-month-old baby over his parent’s religious beliefs. 

Conclusion
From cases examined in various jurisdictions, as well as Tega Esabunor’s 
case, in Nigeria, courts are not willing to subordinate the life of a sick 
child lacking the capacity to consent to medical treatment to the 
religious beliefs of his/her parents. In spite of fundamental clauses 
enshrined in laws such as the First Amendment of the US law, which 
embraces two concepts – freedom to believe and freedom to act – the 
courts have recognised that while the first is absolute, the second 
cannot be.[36] Thus, while it is conceded that freedom of religion and 
right of parenthood are to be accorded the highest possible respect, 
neither of those rights are beyond limitation. 

It is the author’s opinion, based on the cases examined in this article, 
that the decision of the Supreme Court in Tega Esabunor represents 
the correct position when there is tension between a parent’s religious 
beliefs and a child’s right to life. This position, simply put, is that the 
child’s best interest, usually the right to live, will be paramount. 
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