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Non-maleficence — a disremembered

moral obligation
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THE CASE

Mr Mishak Molefe is a 35-year-old dental therapist and
a minority shareholder in a group practice (Magnifident),
located in the Sandton area. Since joining the practice
over 10 years ago, Mishak has displayed excellent clini-
cal, technical and professional skills. Over the past few
months, you have noticed a significant deterioration
in his personality, work ethic and clinical performance.
Mishak started missing work, usually on Mondays; he
was not keeping patient appointments, resulting in many
complaints against him. Among the grievances were two
notices from the Health Professions Council of South
Africa (HPCSA) indicating (i) non-compliance with his
Continuous Professional Development (CPD) require-
ments for past three years, (i) abandonment of a patient
following an unsuccessful removal of an impacted 38.
An investigation by the partners found that Mishak
was on antidepressants and was abusing alcohol and
other substances. Eventually, Mishak and other sharehold-
ers reached an agreement that his services in the group
practice were to be terminated.

INTRODUCTION

Moral and ethical values of health professionals come under
intense scrutiny. Justly, the conduct of health professionals
in recent times has merited rigorous and intense appraisal
and resultant disapproval, especially in the wake of atro-
cities such as South African Life Healthcare Esidimeni.’
Central to this criticism is the apparent abdication by
most professionals of the most fundamental profession-
al undertaking, namely to abstain from harming patients.
Anecdotal evidence indicates wilful disregard by some
clinicians when treating patients, especially those who
are most vulnerable, including the young, the elderly
and mentally challenged patients. This spate of such
patients suffering maltreatment at the hands of practi-
tioners suggests that clinicians may be oblivious to the
obligation not to cause harm, or may lack the conceptual
understanding of what harm means, or how it should be
minimised in the clinical setting.

Notwithstanding substantial methodological challenges
to the understanding of harm, this paper aims to pro-
vide a conceptual discussion of non-maleficence and
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its application and implication in the dental practice.
Further elucidation will be provided on how and where
harm and injury is likely to occur in dentistry.

DEFINITION OF HARM

The understanding of non-maleficence is rooted in the
moral intent of an agent to abstain from harming orimposing
risk of harm or to prevent injuries to others. The concept
of harm is broad and is highly contested in literature.>®
The plethora of definitions of harm encapsulate “trivial”
notions of harm such as to annoy, humiliate, offend,
and or cause discomfort.2%¢ More serious views of harm
include interfering with one’s liberties, privacy, reputation,
property etcetera.2%® Despite these contestations, it
is generally accepted that harm implies that one has
been injured, violated, or treated unjustly by another.
Beauchamp and Childress conceptualise harm as the
“thwarting, defeating, or setting back of some party’s
interest.”* However, harming another person is not tanta-
mount to wrongdoing; that is some harmful activities
may be justifiable. Therefore, causing harm does not
necessarily mean a party has been wronged, rather,
their particular interests may be superseded at a given
point in time. Similarly, having being wronged does not
equate to being harmed. For example, a resection of a
malignant mandibular tumour is clinically justifiable, and in
this instance a patient may be harmed but not wronged.
The dismissal of a negligent clinician is not wrong, though
harmful, as his interests, financial security and reputation
would be thwarted. Therefore, for health professionals, it
can be argued that non-maleficence has been entrenched
as a prima facie principle that requires the justification of
harmful actions.®

Simply put, a clinician’s harmful actions may not be deemed
morally or legally wrong provided they are aligned with
specific rules of non-maleficence or are not superseded
by other moral principles. Causing some harm in order
to benefit the patient may be desirable, necessary and
justifiable. Clinicians often face serious moral and ethical
dilemmas in which they have to determine whether the
harm they may cause is justified in terms of any associated
possible benefits to the patient. According to the Catholic
doctrine of the rule of “double effects”,” clinicians are
obligated to consider jointly the principles of beneficence
and non-maleficence when making clinical decisions.” It is
therefore incumbent on clinicians to assess the risks or
the occurrence of inadvertent and yet predictable unto-
ward effects of a prescribed intervention. Additionally, the
clinician must assess the benefits of the intervention
primarily to the patient, before considering other parties
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such as family and society. Armed with these facts, it is
obligatory for clinicians to balance anticipated benefits
against risks and harm as evaluated by patients, society
and normatively by clinicians. Without this information the
patients may be placed in harm’s way.

Frankena® provides the most articulate amalgamation
of the principles of beneficence and non-maleficence
as follows:

One ought not to inflict evil or harm

One ought to prevent evil or harm

One ought to remove evil or harm

One ought to do or promote good.

Frankena’s exposition of non-maleficence as expressed
in the first rule of non-maleficence corresponds with the
maxim primum non nocere.® The remaining three rules
comply with the principle of beneficence. Based on
the hierarchy of these moral guidelines, the obligation
not to do harm is more stringent and takes prima facie
precedence over the obligation for beneficence. However
and as argued by Gillion et al.8, the notion “...above all
do no harm” is impractical, unattainable and unjustifiable
within the clinical context. Accordingly, when resolving
moral dilemmas, the principle of non-maleficence cannot
supersede, but should instead be considered in tandem
with obligations of beneficence, autonomy and justice.®

We restrict, in this article, the notion of non-maleficence
to physical and psychological harm. Furthermore and
included are the associated outcomes such as pain,
handicap, disability, suffering, loss or death. For oral health
professionals, the notion of non-maleficence includes
prevention, avoidance and removal of harm or mitigation
of the risk of harm to dental patients. Dental patients
may experience harm or increased risk of injury due to
commission or omission or because of a deliberate or
unintentional action by an attending professional or their
staff within the clinical setting.

CONTEXT OF HARM IN
CLINICAL PRACTICE

Non-maleficence includes the obligation not to cause harm
or to inflict the risk of harm. This undertaking is implicitly
espoused in the Hippocratic Oath and pledges undertaken
by health professionals to honour the inviolability of the
patient. The obligation of clinicians to non-maleficence in
caring for patients, assumes the commitment to exercise
“due care”.”® A “reasonable clinician” has a duty to act
(i) sufficiently carefully; (i) act lawfully and (iii) loyally, by
providing appropriate care with the least amount of harm.
Duty of care is a negligence concept, which implies that
a clinician would be negligent if he fails to use due care
under specific circumstances.™

Underpinned by the principle of non-maleficence, den-
tists ought to maintain the highest level of conduct
and competence commensurate with their profession-
al norms and standards. It is foremost critical for dental
education to meet stringent standards and quality that
would enable dental professionals to manage dental
patients satisfactorily. This quality assurance mandate is
effected by training institutions, with the oversight of the
regulator (HPCSA). The need for quality education extends
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beyond formal university learning to include acquisition of
CPDs (Continuing Professional Development). This form
of lifelong learning is meant to sustain the desired
levels of clinical, cognitive and affective competencies.
These skills are critical in this era of rapid technological
revolution and increased demands by patients alike. It is
hence morally indefensible for dental practitioners to fail
to adopt beneficial health care developments, more so if
the developments seek to reduce harm but continue to
benefit patients. Understandably, health-governing bodies
(such as the HPCSA) introduced a compulsory CPD pro-
gramme as a requisite for practitioners to maintain their
registration and licence to continue to practice their trade.
This practice is part of the legal obligation of the regulator
and moral obligation by the clinician to ensure beneficence
and non-maleficence towards the patient.

The principle of non-maleficence obliges dentists to
safeguard the welfare of patients by procuring the
special skills of colleagues with advanced knowledge
and competencies. It is hence imperative for practi-
tioners to understand their limits in terms of knowledge
and clinical skills and to refer appropriately. Failure to
refer patients when it is necessary could result in serious
harm to the patients. Referrals between the dentist and
specialist should be undertaken in a collegial manner in
order to avoid further harm to the patient and to profes-
sionals. Similarly, when a patient is referred for second
opinion, such opinions should be provided in accordance
to professional norms and codes of conduct. Dental
professionals must guard against touting and superses-
sion in such instances. In group practices, the dentists in
charge are ultimately responsible for the care provided by
the auxiliary staff in their employ. The principal clinician is
obliged to prescribe, oversee and assure that the desired
quality of care provided is by these personnel, and that no
harm or injury occurs.

Dental practitioners who are impaired in some way or
are unable to practice to full extent, should limit their
practice to levels commensurate with their current skills
and competence. Failure to recognise these clinical
limitations could harm or increase the risk of harm to the
patients. The impairment could be permanent due to
disease, or intermittent due to the abuse of substances.
In all these cases, it is also obligatory for colleagues to
report such concerns to authorities to protect patients
and in support of the practitioners. Dentists exposed to
infectious conditions should inform patients about that
status and seek consent for treatment, according to
acceptable clinical protocols. Intra-operatively the dentist
may not terminate the treatment without informing the pa-
tients appropriately. It is proper professional conduct to
allow the patient ample time to find care from another
professional. When another dentist provides such care,
no case of supersession can be lodged. Ultimately, the
patient has absolute right to decide who their practitioner
should be.

EVALUATING MR MISHAK’S CASE

By not acting or failing to act as expected, Mishak and
Magnificent Dental placed the patients at risk of harm.
This level of commission and omission contravenes
the obligation of non-maleficence as espoused in the
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Hippocratic Oath (and other ethical rules — HPCSA).
Jointly, Mishak and Magnificent Dental failed to appreciate
and manage the factors that caused or increased the risk
of harm to the patients.

First, the failure to comply with CPD requirements meant
that Mishak did not stay up to date with current develop-
ments in clinical care. Consequently, he may not have
been able to provide the best available patient care and
improved clinical outcomes. Therefore, Mishak’s conduct
increased the risk of harm, and minimised possible
benefits.

Secondly, by missing appointments of patients, Mishak
delayed the provision of needed and or scheduled den-
tal care. As a results the prognosis worsened, resulting in
unhealthier and unhappier patients. Third, the organization
abdicated its responsibility of ensuring that all employees
are healthy, physically, mentally and psychologically, there-
by increasing the risk of harm to patients by clinicians such
as Mishak.

The Table below provides a synopsis of actions, inactions,
and related ethical principles and moral rules that have
been violated or disregarded.

CONCLUSION

This case highlighted the nuances of non-maleficence,
including the failure by clinicians to recognise the
intricacies of their conduct as possible causes of harm to
patient. As discussed in this article, any form of omission
or abdication of professional rules, renunciation of moral
rules, and disregard of codes of practice, is tantamount
to a commission of maleficence. Similarly, failure to act

according to the scope of practice, or to discharge clinical
responsibilities with necessary care is maleficent.

At the very least practitioners should remember the max-
im primum non nocere or at the very least do no harm.
This might be challenging as most clinicians have a limited
understanding of the concept of harm.
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Clinical (diagnosis, treatment,
etcetera)

Failure to refer to

appropriate practitioner

Practised beyond the scope (under-
taking treatment beyond one’s expertise)

Substance abuse

Organizational stewardship

Poor diagnosis (failure to determine the
clinical needs of the patient)

Improper treatment
— removal of impacted 38

Failure to honour appointments

Outstanding CPDs
Failure to recognise handicap
of employee. Or of colleague

Failure to refer, report colleague to
relevant authorities and effect rescue
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regulation**
B+C (s27A)a)
B+C (s27A)ANN1)(1)(e)
B+C (s27A)AnN1)(d)

A+B+C+D (s27A)ANN1)(1)(a)
A+B+C+D (s27A)a)
A+B+C+D (s25)(1)(b)
A+B+C+D (s27A)(e)
A+B+C+D (s25)(1)(@)(c)
A+B+C+D (s25)(1)(@)(b)(e)






