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Red flags 

Disciplinary practices and 

‘school-to-prison’ pathways 

in South Africa   
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Testing positive for drug use at school turned into a horror story for four learners, who were 
channelled into the criminal justice system by their school and detained for months under 
‘compulsory residence orders’ at child and youth care facilities. This occurred even though the 
referral of children to the criminal justice system following a school-administered drug test is 
explicitly prohibited by legislation. S v L M & Others draws startling attention to the failure of school 
officials, prosecutors and magistrates to comply with legislation, and the devastating impacts that a 
direct ‘school-to-prison’ pipeline can have on children. The case also raises red flags around 
broader punitive and exclusionary school disciplinary mechanisms, which – even where lawful – 
may also adversely affect children and potentially contribute to school-to-prison pathways in South 
Africa. We argue that S v L M highlights the need for restorative and preventative approaches to 
school discipline, which can transform not only learners and schools but society more broadly. 
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Introduction

On 31 July 2020, the High Court, Gauteng 
Local Division handed down judgment in the 
case of S v L M and Others.2 The judgment 

was widely publicised for decriminalising the 
possession and use of cannabis by children 
(an order which has yet to be confirmed by the 
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Constitutional Court).3 This is indeed a significant 

development, following the Constitutional Court’s 

decriminalisation of the private possession 

and use of cannabis by adults.4 However, 

and perhaps less popularly reported, S v L M 

also raises red flags around ‘school-to-prison’ 

pathways in South Africa.

The case originally centred around four boys 

and a ‘dagga cookie’.5 The children had tested 

positive for cannabis use through a school-

administered drug test. Despite clear provisions 

to the contrary in the South African Schools 

Act, 1996 (Schools Act),6 the children were 

channelled directly from their school into the 

criminal justice system. Each of the boys was 

eventually sent to a Child and Youth Care Centre 

(CYCC) for an indefinite period of ‘compulsory 

residence’ under a diversion order. Following a 

referral of the matters for review, the High Court 

held that such an order was not provided for by 

the Child Justice Act, 20087 and, considering 

the minor offence at issue, the order even 

amounted to a form of ‘cruel, inhuman and 

degrading punishment’.8 

The detention of children following a school-

administered drug test is a clear example of a 

‘school-to-prison’ pipeline in South Africa. While 

the Schools Act prohibits the direct referral of 

children to the criminal justice system following 

a drug test at school, S v L M offers cause for 

reflection on the effects of exclusionary and 

punitive school disciplinary practices more 

generally. In particular, it highlights the need for 

inclusive and supportive approaches to dealing 

with at-risk children in the education system. 

S v L M: 
A direct ‘school-to-prison’ pathway

In 2012, Pro-Practicum School (a public school 

for learners with special education needs) 

partnered with prosecutors at the Krugersdorp 

Magistrates’ Court to implement the ‘Drug 

Child Programme’. The programme, which had 

been in existence for 15 years, was designed 
and run by a senior state prosecutor, a state 
advocate and volunteers in Krugersdorp 
(Gauteng).9 It was developed in response to 
a community member’s complaint around the 
high incidence of drug abuse amongst school 
children in the area.10 

Under the programme, children who tested 
positive for drug or substance abuse at their 
school would be referred to the criminal 
justice system for having committed an 
offence under the Child Justice Act.11 Once 
referred, prosecutors would present a pro 

forma ‘diversion agreement’ to the learner’s 
parents, which would ultimately be made an 
order of court by a magistrate. The diversion 
order required the child to comply with a 
laundry list of conditions for at least three 
months to avoid further prosecution.12 If a 
learner complied with the conditions, the 
record would indicate that the programme had 
been completed successfully and the case 
was closed. If a learner failed to comply, then 
the prosecutor would seek a more onerous 
diversion option and refer the child to a 
probation officer for recommendations. In some 
cases, the recommendation was a sentence 
of compulsory residence at a CYCC for an 
indeterminate period. 

For years, the Drug Child Programme was 
implemented by school officials, prosecutors 
and magistrates in Krugersdorp without 
question. However, when the case of the 
four Pro-Practicum learners (who had tested 
positive for cannabis use at school) came 
before the High Court, the court indicated 
that the very premise of the programme was 
unlawful as it flouted the express provisions of 
the Schools Act.13 

The Schools Act unequivocally prohibits 
criminal proceedings from being instituted by a 
school against a learner found in possession of, 
or having tested positive for use of illegal drugs 
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through a school-administered drug test.14 
This prohibition is reiterated by regulations 
relating to drug testing at school.15 Where a 
learner has tested positive for drug use, the 
learner’s parents should be engaged and, 
where the parent requests, the learner should 
be referred to a rehabilitation institution for drug 
counselling.16 The results of the test must be 
kept confidential.17 The regulations explicitly 
state that ‘[n]o criminal proceedings may be 
instituted’ against learners who test positive for 
illegal drug use.18

Despite the clear legislative prohibition against 
criminal referrals by schools, the Drug Child 
Programme was fully integrated into Pro-
Practicum's Code of Conduct.19 Between 
2014 and 2019 alone, 819 learners underwent 
drug testing at the school, 178 of whom 
were referred to the criminal justice system 
through the Drug Child Programme. At least 
24 learners were ordered to complete periods 
of compulsory residential detention.20 The 
school’s social worker presented these statistics 
in an affidavit as a measure of the success 
of the programme, without any reference to 
prohibitions in the Schools Act.21 

Far from a success, however, the Drug Child 
Programme established a clear ‘school-to-
prison’ pipeline, funnelling children directly and 
unlawfully from schools into the criminal justice 
system. In the United States, the term ‘school-
to-prison pipeline’ has been used to refer to 
‘education and public safety policies that push 
students into the criminal legal system’.22 Dutil 
explains that the pipeline is created through 
‘imposing suspensions, expulsions, and juvenile 
justice referrals on children in schools’,23 which 
has the effect of ‘significantly decreasing 
their access to instructional time and school 
engagement while increasing their risk of 
interaction with the criminal justice system.’24 

Life course theorists have highlighted that 
a young person’s early contact with the 

criminal justice system can be a significant 
turning point,25 which is linked to increased 
offending in the remainder of their school 
career and to later adverse outcomes like 
arrest and incarceration.26 Events that act as 
transitions – short-term events in a trajectory – 
accumulate to either move someone towards 
continued delinquency or provide ‘knifing off’ 
opportunities27 away from criminality. There is 
significant evidence that suggests that school 
disciplinary practices, which bring a learner into 
contact with the criminal justice system, serve 
as transitions, which create an antisocial turning 
point that negatively reshapes the learner’s 
trajectory and may usher young people toward 
incarceration later in life.28 Official sanctions (such 
as referral to criminal justice institutions) are 
particularly negatively linked to a young person’s 
opportunities in adulthood and to their likelihood 
of long-term offending.29

The Drug Child Programme serves as a striking 
example of learners having been directly routed 
from their school into the criminal justice system 
and highlights the negative impacts that such 
a direct school-to-prison pipeline can have on 
children. At least one of the four  Pro-Practicum 
boys was reported to have been beaten and 
strangled by older children (some of whom had 
committed serious crimes such as rape and 
murder) in the CYCC to which he had been 
diverted.30 The guardian of one of the boys 
said that the child had been deeply negatively 
affected by the period of detention at the facility: 

He came out of there full of jail tattoos. 
He steals from me, taking money from 
my purse, and also stealing food from the 
house. I am just waiting for the police to 
come to my house for him.31

While the Child Justice Act has the noble aim 
of ameliorating the impact of criminal justice 
processes on children,32 the S v L M case 
illustrates how these protections are not always 
upheld once children are in the pipeline.33 The 
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High Court found that the CYCC custodial 
order was not a competent diversion option for 
a minor offence,34 and that the Child Justice 
Act was variously ignored or misapplied by 
prosecutors and magistrates.35 Moreover, the 
court emphasised that CYCCs are not a ‘soft 
option’,36 but are ‘very structured institutions 
within fenced environments’ and compulsory 
residence in such a facility ‘involves the 
deprivation of liberty.’37 Scholars have also 
highlighted that ‘secure care facilities for young 
offenders face issues of rights violations, 
violence and poor conditions and operate as 
incarceration in all but name.’38 

Thus, despite a direct school-to-prison pathway 
being distinctly prohibited by the Schools Act 
and despite the protective mechanisms of the 
Child Justice Act, the four Pro-Practicum boys 
(and other learners) were unlawfully channelled 
from their school into the criminal justice system 
and placed under custodial detention. The case 
draws startling attention to the failure of school 
officials, prosecutors and magistrates to comply 
with legislation, and the devastating impacts this 
has on children.39 The case also raises red flags 
around other forms of punitive and exclusionary 
mechanisms (such as suspension and even 
expulsion), which may be lawfully invoked 
by schools. These punitive and exclusionary 
mechanisms also serve to marginalise at-risk 
children and may contribute to indirect school-
to-prison pathways in South Africa. The S v L M 
case thus draws attention to the need for 
‘identify[ing] school disciplinary practices that 
may retraumatise and criminalise youths’40 and 
for policy reform to address these issues.

Red flags: punitive disciplinary 
practices and indirect 
school-to-prison pathways

The school-to-prison pipeline is not only 
created through direct contact with the criminal 
justice system. It also operates indirectly 
through punitive school discipline policies 

that may result in suspension from school 
or periods of confinement at diversionary 
facilities.41 Although there has been little 
scholarly attention to the link between 
disciplinary measures at school and criminal 
justice interaction in South Africa, other 
jurisdictions have shown that punitive and 
exclusionary measures can further marginalise 
children.42 Learners who are removed from 
schools often experience barriers to re-
entering school and fall behind academically, 
especially when they have returned from long 
suspensions and residential placements. These 
learners are consequently at significant risk of 
dropping out of school43 and of coming into 
contact with the criminal justice system.44 As 
Gonzalez points out:

It has been consistently documented 
that punitive school discipline policies 
not only deprive students of educational 
opportunities, but fail to make schools 
safer places. The presence of zero 
tolerance and punitive discipline policies 
within schools also have negative effects 
on the offending student, by increasing the 
likelihood of future disciplinary problems, 
and ultimately increasing contact with the 
juvenile justice system.45

As was the case with  Pro-Practicum, South 
African schools tend to make use of codes 
of conduct that apply punitive approaches to 
behaviour transgressions. Such punishments 
can range from detention to removal from 
the class, suspension and expulsion.46 
This traditional way of managing behaviour 
transgressions in schools is based on the deep-
rooted belief that punishment is an effective 
way to ensure compliance with the behavioural 
norms of a school. However, this belief has 
been widely shown to be untrue.

Punitive approaches to discipline are not 
directed towards teaching appropriate and 
desirable behaviour, nor do they develop 
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the learner’s awareness of and responsibility 

for the impact of their behaviour.47 As a 

consequence, the possibility of changing a 

learner’s future behaviour becomes more 

remote, with their compliance being mainly 

driven by ‘fear of humiliation or pain.’48 The 

overall result is that the problem for students 

and teachers is only made ‘worse in the long 

term’ as ‘not only have the students failed to 

learn more appropriate patterns of behaviour, 

they also have missed out on instruction and 

fall further behind academically, becoming 

increasingly marginalised.’49 

Punitive approaches to behaviour 

transgressions (especially exclusionary 

disciplinary practices such as removal from 

the classroom, suspensions and expulsions) 

are also reactive rather than preventative. As 

Skiba, Arredondo and Williams have shown 

in the United States, punitive exclusionary 

practices do not, in fact, reduce or prevent 

future recurrence of similar transgressions. 

Instead, there is a causal link between 

‘removing a child or adolescent from school 

for disciplinary reasons through out-of-school 

suspension and expulsion’ and increased ‘risk 

for a variety of serious negative outcomes’.50 

Once students are removed from schools, they 

‘experience decreased academic achievement, 

further fuelling negative attitudes and leading to 

increased dropout rates.’51

In South Africa, a zero-tolerance approach 

to school discipline is sometimes explicitly 

reinforced by provincial education departments. 

A public ‘warning’ issued by the Western Cape 

Education Department (WCED) to learners 

in February 2020,52 serves as one example. 

Even though the WCED’s statement mentions 

ongoing support programmes to ‘promote 

positive behaviour in schools with a growth 

mindset and values-driven approach’,53 it 

urges schools to implement disciplinary action 

against learners who transgress school codes 

of conduct. This punitive approach often 
leads to children being suspended or expelled 
from schools, even for minor infractions and 
sometimes without due process. As attorneys 
from the Equal Education Law Centre (EELC) 
have noted: ‘[d]espite provisions of the Schools 
Act, schools often suspend pupils as an 
automatic or default response to misconduct.’54 
In the case of a learner who was summarily 
suspended for being involved in an altercation at 
school, the attorneys commented:

In Chuma’s55 case, the school conducted 
a minimal investigation into the matter 
and did not afford him a chance to 
put his side of the story. This unlawful 
practice saw Chuma excluded from 
valuable class time and subjected him to 
a stigmatising situation.56

In another case, the EELC intervened to secure 
a settlement agreement on behalf of a 14-year-
old learner who was expelled from school as 
a result of testing positive for cannabis use.57 
Following the EELC’s intervention, the learner 
was readmitted to their school and went on to 
successfully complete their final exams.58 

While the learners in these cases were able 
to challenge their exclusions, there are many 
learners who are suspended or expelled for 
minor infractions who do not have the benefit 
of legal assistance and are excluded from 
the schooling system for extended periods 
of time. Moreover, even though children who 
are expelled from school are required by law 
to be placed in another public school,59 such 
learners are often stigmatised and viewed as 
troublesome. Constitutional Court cases like 
Federation of Governing Bodies for South 

African Schools (FEDSAS) v Member of the 

Executive Council for Education, Gauteng and 

Another have shown that schools ‘tend to 
refuse’ admission to learners with a record of 
learning difficulties or disciplinary issues.60 As 
the Court has noted: ‘[s]chools would rather 
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have higher achieving learners and better 
results.’61 Even provincial education officials 
have expressed frustration at the requirement 
that expelled learners be placed in another 
public school, suggesting that this may be 
simply ‘transfer[ring] the problem from one 
school to another’.62 This outlook is particularly 
concerning in light of South Africa’s soaring 
school dropout rates,63 with suspensions 
and/or expulsions contributing, in part, to the 
permanent exit of some learners from the 
schooling system in some cases.64 

It is clear then that we need alternative 
approaches to punitive and exclusionary 
practices in order to ensure that at-risk children, 
like the four boys at Pro-Practicum school, 
are supported rather than merely penalised for 
challenging behaviour in school settings.

The need for inclusionary, restorative 
and preventative approaches 
to discipline 

Intervention measures adopted by schools 
should aim to address the possible causes 
of disciplinary challenges and to create 
changed patterns of behaviour.65 It is essential 
to understand why a learner behaves in a 
certain way to be able to determine the most 
appropriate disciplinary response. Unfortunately, 
however, punitive measures do not address the 
root causes of challenging behaviour. Moreover, 
punishment, which is aimed solely at the 
transgressor, also fails to factor in the complex 
school, family and community context in which 
inappropriate behaviour is rooted. 

While there must be consequences for 
problematic behaviour these interventions 
should help the learner understand why the 
behaviour was inappropriate, encourage them 
to take responsibility for the impact that their 
behaviour has had on others and facilitate 
learning appropriate behaviour for the future. 
Gonzalez argues that alternative models, such 
as restorative approaches, can contribute to 

these aims ‘by emphasizing accountability, 
restitution, and restoration of a community.’66 
As she notes, restorative practices function 
to ‘reintegrate the student into the school 
community, rather than removing the student 
and increasing the potential for separation, 
resentment, and recidivism.’67 

Notably, the Western Cape government has 
introduced amendments to provincial legislation 
providing for the potential diversion of children, 
who are considered as having behavioural 
problems, out of schools and into ‘intervention 
facilities’.68 A child may, with the consent of 
their parents, be referred to such a facility as 
an alternative to expulsion. It is envisaged that 
these facilities, which may include ‘residential 
care’, will provide ‘therapeutic programmes’ 
and ‘intervention strategies’, in addition to 
curriculum delivery, for a period of up to 12 
months.69 Thereafter, pupils must be readmitted 
to the same public school they attended 
prior to referral.70 While intervention facilities 
may, on the face of it, appear to provide a 
useful alternative to expulsion, in our view the 
legislated model still maintains the character 
of an exclusionary practice, which may lead to 
discrimination against and stigmatisation of the 
learner, despite intentions to the contrary. As 
Equal Education71 has argued in a High Court 
challenge to the legislation:

By excluding and segregating learners who 
exhibit behavioural or other problems from 
the formal education system, and referring 
them to institutions set up specifically and 
solely for young wrongdoers, learners sent 
to such an institution are at risk of being 
labelled a “delinquent”, and subjected to 
intense stigma and ostracization.72 

There is also no requirement in the legislation 
that intervention facilities must undertake an in-
depth examination or assessment of the social 
environment or culture of the learner’s school, 
which is essential to facilitating behaviour 
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change in the returning learner.73 Indeed, 

following a pilot programme, which included a 

facility-based model and an outreach model,74 

the WCED itself concluded that the outreach 

model ‘yielded greater success … mainly due to 

the programme collaborating and incorporating 

the people and the systems that are in the 

immediate life-space of the learners.’75 

Many learners in South Africa come from violent, 

traumatised communities or dysfunctional home 

environments.76 Learners are likely to return to 

the same school and community after attending 

an intervention, and, without the appropriate 

mechanisms in place to support them in the 

medium or long term, are bound to struggle 

to maintain behaviour change.77 Facilitating 

positive behavioural changes at school is 

more likely to be achieved where there is a 

whole-school commitment to creating a values-

based, instructional and restorative approach 

to discipline. For such an approach (which 

emphasises prevention, values relationships 

and connectedness, and avoids exclusion) 

to succeed, all the role-players in the school 

community including the school governing body, 

senior management team, educators, parents 

and learners should partake and contribute.78 

A whole-school approach to preventative and 

restorative discipline should also include forging 

partnerships between communities, schools, 

surrounding support networks and even law 

enforcement that aim at prevention rather than 

punishment. This ensures that children are 

protected and supported without placing the full 

burden on schools alone. 

In relation to drug abuse programmes, 

Chetty argues that an ‘enabling, caring and 

supportive methodology’ can ensure that the 

police, school and community can focus on 

prevention instead of tackling the aftermath of 

addiction and a punitive approach.79 Similarly, 

Reyneke and Reyneke describe restorative 

discipline approaches as being ‘characterised 

by collaboration between all the parties to find 
mutually acceptable solutions to solve the 
problems and to address the harm caused.’80 
In this model, transgressions are viewed 
as ‘teachable moments’ where the learner 
develops the skill to behave in more socially 
acceptable ways in future. For example, 
detention is typically viewed as a punishment 
for any number of minor transgressions such 
as disrupting the class, forgetting homework 
or tardiness. Time in detention has often been 
used as a purely punitive measure where 
learners undertake administrative or other time-
wasting tasks like writing out lines or cleaning 
blackboard dusters. Using consequences 
for transgressions, such as detention, as a 
‘teachable moment’ means using this time 
constructively to engage with the learner and 
help them to understand why their behaviour 
is not acceptable and how they could behave 
differently in future.81 

Mofokeng argues that ‘the current legal system 
does not embrace a restorative approach 
to discipline.’82 Having analysed the South 
African legal framework on school discipline, 
he concludes that ‘it should be a concern 
that education legislation is more explicit and 
meticulous on how to suspend and expel a 
learner from a school, whereas, on the other 
hand, it is silent on how to provide support, 
intervention and help to a learner.’83 While some 
policy frameworks have sought to emphasise 
the need for supportive interventions, including 
in the context of drug use,84 cases such as 
S v L M demonstrates that these are not 
always effectively implemented. For example, 
the Screening, Identification, Assessment and 
Support Policy (SIAS),85 applicable to all schools 
in South Africa, aims to standardise a process 
to ‘identify, assess and provide programmes 
for all learners who require additional support 
to enhance their participation and inclusion in 
schools’86 including in the domain of behaviour 
and social skills. The process of planning 
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support for the learner, coordinated by the 
school-based support team, should involve both 
the learner and parent/caregiver. Unfortunately, 
however, there is little to suggest that this policy, 
particularly as it relates to behaviour support, 
is effectively implemented in South African 
schools. The prevailing discourse remains one 
of zero-tolerance and punishment.

Substantial changes are needed across the 
school ecosystem. Codes of conduct should 
be revised to move from a punitive to a 
preventative focus, and educators and learners 
should be trained on restorative discipline and 
the importance of altering the climate in the 
school. Resources in the education system 
need to be more effectively directed towards 
establishing a restorative positive behaviour 
culture in schools, which has the primary aim 
of prevention, rather than punishment. These 
kinds of interventions require significant time 
and effort, often without immediate results and 
have therefore faced some resistance in South 
African schools.87 However, these approaches 
have been shown to be successful in ‘reduc[ing] 
office disciplinary referrals, improvements 
in perceived school safety, reduced rates of 
exclusionary disciplinary practices (suspension 
and expulsion) and improvements in student 
academic performance.’88

Conclusion

S v L M is a disturbing example of direct school-
to-prison pathways being implemented in 
some South African schools despite legislation 
prohibiting such practices. We have argued 
that the case also raises red flags around 
punitive and exclusionary school disciplinary 
mechanisms more broadly, which – even where 
lawful – can also serve to marginalise children 
and potentially increase their risk of coming 
into contact with the criminal justice system. 
Traditional punitive approaches to school 
discipline not only have the potential to steer 
children towards the criminal justice system, 

but also fail to demonstrate what accountability, 
restoration and healthy social interaction looks 
like. In our view, the S v L M case serves as an 
important reminder of the need for active efforts 
to shift school disciplinary practices away from 
punitive mechanisms and towards an embrace 
of restorative and preventative approaches, 
which can serve to transform not only learners 
and schools but society more broadly.

To comment on this article visit 

http://www.issafrica.org/sacq.php
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