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OPSOMMING
Terapeutiese regsleer en herstellende geregtigheid: die genesing van
slagoffers van misdade en herstel van die oortreders
Terapeutiese regsleer, wat afgekort kan word as TR, is ’n proses waardeur
die hof gebruik word om genesing vir slagoffers van misdaad en vir die
oortreders te bewerkstelling, aangesien vergoeding, hoe groot ook al, nie
die skade wat aangerig is ongedaan kan maak nie. TR behels die
verskillende maniere waarop die reg as ’n instrument van genesing en
rehabilitasie gebruik kan word en oor hoe om die anti-terapeutiese
uitwerking van die reg te verminder. Verder sien herstellende geregtigheid
(HG) kriminele viktimisering as skadelik vir persoonlike verhoudings. HG
bied regverdigheid of gelykheid, eerder as straf, vir die oortreder as die
basis vir geregtigheid aan. Die doel hiervan is om die wonde van al die
partye wat deur die kriminele optrede geraak is te genees. Weens die
uitwerking van misdaad word slagoffers met verskeie behoeftes
gekonfronteer as gevolg van die skade wat hulle aangedoen is. Die
ontwrigting en gebrek aan beheer wat slagoffers verduur is skadeliker as
enige fisieke of finansiële verlies en kan nie deur vergoeding aangespreek
word nie. Slagoffers van misdaad moet weer ’n gevoel van beheer en
veiligheid in hulle lewens herwin. Om oortreders vir hulle dade
verantwoordelik te hou lewer ’n wesenlike bydrae tot die genesing van
misdaadslagoffers, maar dit is ook die eerste tree om aan die oortreders
ware genesing te besorg. Dit is wat terapeutiese regsleer en herstellende
geregtigheid vermag.
Die artikel ondersoek die gebruik van TR en HG in kriminele regsprosesse,
met spesifieke klem op die toepassing van die konsepte in Suid-Afrikaanse
regstelsels.

1 Introduction
Therapeutic jurisprudence, which is also known as TJ, is a process
whereby the court is used to effect and promote healing for crime victims
and offenders.1 TJ considers the various ways the law may be utilised as
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an instrument of healing, rehabilitation, and also how to reduce the antitherapeutic effects of law.2 TJ incorporates law, social work, and
psychology, and, furthermore, tries to address the emotional, and
psychological well-being of crime victims and offenders as they
encounter the legal system.3 Most importantly, therapeutic jurisprudence
stresses the human impact of all areas of the law.4 Although therapeutic
jurisprudence does not exclusively advocate a focus on therapeutic
considerations, it does seek to inculcate them with legal considerations5
with a view to finding out how the law can be used as a therapeutic agent
without displacing due process.6
Therapeutic jurisprudence somehow encourages a client-centred
philosophy according to Carl Rogers.7 By nature, the client-centred
approach is humanistic.8 It is a non-directive psychotherapy, it is
reflective, and encourages the clarification of points.9 Therapeutic
jurisprudence provides crime victims with empathetic listening in an
open-minded environment, and, if the parties are genuine about their
experience of the crime, healing can take place.10
At the introductory level of therapeutic jurisprudence, it focused
primarily on the therapeutic or anti-therapeutic effects of the court
system on the criminal offenders, although, it also considered the
possibility of providing some sort of effect for the crime victims and the
community at large.11 Early forms of therapeutic jurisprudence
considered the rehabilitation of the criminal offenders and provided
healing effects for them but did very little to ensure or provide for the
healing of the crime victims.12
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2 How therapeutic jurisprudence promote the
healing of crime victims
The effect of crime on the crime victims is that it produces anxiety, fear,
depression, humiliation, anger, powerlessness, and a sense of betrayal
for the person who experienced it.13 Additionally, when going through
the criminal process, crime victims may experience psychologically
damaging issues such as invisibility in the proceedings and the legal
profession’s14 reluctance to accept the crime victims as having a locus
standi in the proceedings; and this in spite of the fact that it is the crime
victims who have suffered the harm as a result of the crime. In this way,
the crime victims have been underestimated and underappreciated.15
There are some values regarded as having healing effects in TJ. Such
values include, but are not limited to, the following: crime victims’ voice;
validation; respect; and self-determination which the justice system has
been promoting.16
Therapeutic jurisprudence is meant to reduce the psychological harm
experienced by crime victims as a result of the crime and also secondary
victimisation by the criminal justice system.17 Furthermore, therapeutic
jurisprudence, firstly, recognises, secondly, highlights, and, thirdly,
explores the potential for positive and negative impacts upon crime
victims. As a therapeutic agent, it possesses a great capacity to heal and
repair the psychological trauma experienced by the crime victims.18 In
order to have a successful crime victim-centred approach, therapeutic
jurisprudence needs to be considered on an individual basis on three
levels: viz micro, mezzo, and macro. The reason for this is that crime
victims differ with regard to what outcome they consider to have a
healing effect.19 Additionally, the perception of the crime victims of a
therapeutic outcome is different from the criminal justice’s perception of
a therapeutic outcome.20 It is believed that the client-centred approach
leads to positive therapeutic consequences for the clients;21 it is similarly
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true that in a victim-centred approach, the crime victim's wishes, safety,
and well-being take priority in all matters and procedures.22
There are several reasons why crime victims are advised to be part of
a therapeutic process through the criminal justice system:
The first of such purposes is to give crime victims a voice for therapeutic
reasons; the second, is to enable the interests and/or views of crime victims
to be taken into consideration when making decisions; the third is to ensure
that crime victims are treated with respect by criminal justice agencies; the
fourth is to minimize the stress crime victims go through during criminal
proceedings; the fifth purpose is to increase the satisfaction the crime victims
receive from the criminal justice system; and the final purpose is to increase
the crime victims’ co-operation, premised on the foregoing purposes.23 It is in
this way that crime victims begin to receive healing from the impact of the
crime.

The distress experienced by many crime victims in the criminal justice
process is due to the fact that crime victims do not understand how the
process works and why it does so.24 It is submitted that, if the operators
of the criminal justice system made the necessary time available to
educate the crime victims on the process and listened to the crime
victims’ concerns and feedback, there would be a hundred percent
assurance that the crime victims would achieve some level of healing.
But, if, on the other hand, crime victims feel that their sense of voice,
validation, and dignity have not been respected, they will lose confidence
in the criminal justice process and hold on to their feelings of anger,
vengeance, and anxiety. Such an outcome is anti-therapeutic.25

2 1 Elements of therapeutic jurisprudence
There are three basic steps or components of TJ that can lead to a
successful healing of the crime victims or any other party affected by
criminal behaviour.26 These steps or components are:
(1) Apology;27
(2) Forgiveness;28 and
(3) Reconciliation.29
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The above components can further be used to heal the impact of crime on
individuals, groups, or institutions in dispute or conflict.30 These components
may not necessarily and successfully resolve conflict; they can, however,
facilitate or be helpful in conflict resolution. Below are some of the ways the
components can be used to facilitate conflict between the crime victims and
the offenders with a view to providing healing for all the parties affected by
the crime.

2 1 1 Apology
Apology takes place when the wrongdoer feels remorseful for what he
has done, accepts responsibility for his action, and says that he is sorry.31
The wrongdoer also acknowledges the harm he has inflicted on others
through his actions and how the actions have affected the lives of
others.32 In the process of tendering his apology, the offender may
describe his intentions not to engage in the behaviour again.
The apology is tendered directly to the crime victims by the actions of
the apologiser.33 If a face-to-face or direct apology is not practicable or
possible, a letter, video, or public statement may be substituted. Other
means, such as the social media, for example the internet site, Facebook
or Twitter, may be used to tender the apology.34 The apology must be
sincerely done if it is to be received, and the apologiser should avoid any
form of excuse, justification, rationalisation, argument, or defensive
statements.35 Additionally, the apology must result in a change of
attitude or behaviour of the offender. If this is not achieved, the apology
is entirely meaningless, both for the victims of the crime and the
offenders.36 The end product of an apology not sincerely tendered is that
it will be neither non- rehabilitative nor sanative for the offender, while,
on the other hand, it will embitter the crime victims.37 Furthermore, the
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quality of an apology cannot be evaluated until the offenders’ behaviour
is subsequently observed.38

2 1 2 Forgiveness
Forgiveness takes place when the crime victims accept the apology of the
offenders, and in addition, show that they, the crime victims, are no
longer angry with the offenders and are able show mercy to the
offenders.39 Usually the crime victims want to describe the harm done to
them by the offenders’ criminal actions.40 Additionally, crime victims
sometimes ask questions about the criminal’s act such as, ‘Why me?’ and
‘Why did the offender do what he did?’ Answers are provided by the
offender.41 The offenders’ explanation of his action to the crime victims
goes beyond merely listening to or hearing the apology; this is because
forgiveness involves a certain form of expression of acceptance of the
apology by the crime victims.42 The end result of an accepted apology is
humour, a more lighthearted exchange, collaboration between the crime
victims and the offenders with regard to the possibility of solving the
criminal behaviour and how to repair the harm done with a view to
preventing recurrences of the behaviour in the future.43

2 1 3 Reconciliation
Reconciliation may not necessarily follow apology and forgiveness.
Reconciliation, however, takes place when the offender and the crime
victims move away from the adversarial position of anger, blame,
shame, and resentment, towards a mutual appreciation of each other
with a view to brokering peace and harmony amongst themselves.44
There is vertical and horizontal harmony when reconciliation occurs.
Horizontal harmony is the kind of harmony which reconciles warring
parties, conflict amongst people in a community, dispute between a
criminal offender and the crime victims, while, on the other hand,
vertical harmony refers to the offender being reconciled to God his
Creator.45
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3 Benefits of apology, forgiveness and
reconciliation
In traditional civil and criminal legal matters, there is always guilt,
shame, anger, and grief. Irrespective of the foregoing, however,
offenders can still derive some benefits from rehabilitation and from not
re-offending.46 Apology, forgiveness, and reconciliation can, in addition,
produce the following benefits:
(1) They reduce negative emotions of guilt, anger grief and shame;
(2) They improve the potential for individual reform;
(3) They maximize the therapeutic aspects of legal matters; and;
(4) They minimize the anti-therapeutic aspects for offenders and the affected
crime victims.47

4 Therapeutic jurisprudence: Advancing the
healing of crime victims in the criminal justice
system
Advocates of therapeutic jurisprudence support the view that giving a
voice to the crime victims has the effect of improving the mental
condition and welfare of crime victims.48 The harmful effects to crime
victims of feeling silenced and excluded from criminal processes, as well
as the therapeutic advantages of being heard, have been at the centre of
scholarly discourse.49 The neglect and abuse of crime victims in the
criminal justice process only buttresses the weaknesses of justice
systems which marginalised the suffering of crime victims and so
magnify it.50 Punitive measures taken against the offender do very little
to heal the wounds of the crime victims’ and their families as a result of
the crime. Healing, instead, is an arduous, dynamic and lengthy process
that requires crime victims to take active steps to facilitate their own
recovery from the effects of the crime.51
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5 Nature and scope of therapeutic jurisprudence
The legal system and justice mechanisms put in place by a nation affect
everyone in that society in one way or another, but it is trite to state that
more often than not, some people in the society, such as crime victims
and their families, criminal offenders, and witnesses are more affected
by the legal system than others.52 The law affects people under its
control economically, socially, and also in their interactions or
relationships with others. Based on what has been said before,
therapeutic jurisprudence confidently believes that the law also affects
the wellbeing or otherwise of people.53 Therapeutic jurisprudence
studies the law in order to examine how it affects the wellbeing of those
involved in its operation.54 Therapeutic jurisprudence is very wide in
scope; as a result, it has been extended to many areas of domestic as well
as international law. Therapeutic jurisprudence was, for instance,
extended to some aspects of South Africa’s Truth and Reconciliation
Commission after the apartheid era.55

5 1 Application of therapeutic jurisprudence in the South
African criminal justice system
A therapeutic jurisprudence approach to sentencing through a restorative
justice initiative or programme if judiciously applied will have its place in
the SA criminal justice system; however, caution needs to be exercised
carefully with a view to avoiding its abuse.56 The South African judiciary
should give adequate consideration to the application TJ and RJ, paying
particular attention to serious cases so as not to send the wrong message
to society and to the perpetrators of heinous crimes. It is noted however,
that the absence of proper guidelines for the SA judicial officers to follow
in the application of TJ during the sentencing phase further aggravates
these concerns.57 Although TJ and RJ may advance a new way of
administering justice, the onus and responsibility is on the South African
courts to impose sentences which are balanced.58
In addition to what has been said, a more therapeutic jurisprudence
method to criminal justice can be considered at various stages of the trial
process in SA if the authority deems it fit in its prosecutorial process. The
stages are pleading stage, pre-sentence, sentencing and post sentencing
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emotionally intelligent justice’ 2008 Melbourne University Law Review 1111.
Wexler & Winick eds Essays In Therapeutic Jurisprudence (1991) 1111.
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phases.59 Along the line of the foregoing reasoning, the Policy Directives
of the National Prosecuting Authority in SA have thrown more lights on
the understanding of TJ and RJ and the exercise of a prosecutor’s
discretion at a pre-trial level.60
As a result of what has been, a therapeutic or healing approach to a
criminal trial may be used during the sentencing phase of proceedings,
whereby the court may request any information which the court thinks
relevant in the determination of an appropriate sentence.61 Section 274
of the Criminal Procedure Act62 gives unfettered powers to the courts in
SA in this respect and paves the way for the introduction of a restorative
justice procedure to be implemented or for the imposition of a condition
for the postponement or suspension of a sentence.63 In this connection,
a victim-offender mediation/conference at this point of proceedings
could serve as a change in healing the crime victim and restitution
between all parties affected by the criminal conduct of the offender and
in addressing the needs of the offender through a referral to some form
of assistance programme.64

6 Restorative justice: Restoring the offenders
6 1 Origin of restorative justice
Many nations and jurisdictions across the globe and many cultures have
their own indigenous or local means of restorative justice practices,
values, and principles which are highly rooted in their community's
response to crimes of various natures.65 In the western legal system, for
example, making amends to the crime victims and the community after
the commission of crime is a well-entrenched form of practice of
restoring justice to the crime victims.66
Around 1970, the restorative justice process came into the agenda of
the criminal justice system when community activists, justice system
personnel, and scholars started advocating restorative justice principles
in response to the gender equality movement in Europe and North
America.67 Following this, many jurisdictions began to experiment with
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255.
Umbreit n56 supra at 225.
Koss & Achilles ‘Restorative justice responses to sexual assault national
online resource center for violence against women’ http://www.vawnet.org/
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programmes patterned after a youth programme which had had its
origin in Canada.68 As a consequence of this, restorative justice models
started to be developed around the world for use with young offenders
or adults for any criminal act.69
Presently, restorative justice is popularly used and widely practiced in
different forms the world over for offenders of any crime.70 Owing to the
benefits and usefulness of restorative justice, international organisations,
such as the United Nations, have encouraged and advised countries to
incorporate the restorative justice process in all aspects of their criminal
justice systems.

6 1 1 Restorative justice defined
Restorative justice views crime as a conflict between three sets of people:
(1) The victims;
(2) The community members; and
(3) The offenders.71

It is trite law that those mostly affected by any criminal act should have
the opportunity to be actively involved in its settlement and resolution.72
Restorative justice is different from the criminal justice system in that it
offers an alternative to the traditional system that will allow crime victims
to have a voice in their path to justice.73

6 1 2 Effect of restorative justice on crime victims and offenders
One of the effects of restorative justice is that, firstly, it reduces
recidivism, secondly it creates more change for offenders and, thirdly, it
provides healing for crime victims.74 This is why restorative justice is an
68
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Naylor ‘Effective justice for victims of sexual assault: taking up the debate
on alternative Pathways’ 2010 University of New South Wales Law Journal
665-66.
Koss & Achilles. Koss and Achilles are of the opinion that restorative justice
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secondly community members who experience less safety and social
connection when they perceive high levels of crime and low deterrence yet
who simultaneously may be contributing to an environment of sexual
violence and thirdly offenders as well as their families and friends who
experience guilt and shame that is associated with being accused of crime
or belonging to the interpersonal relationship context from which the
offense arose.
Kasparian n58 supra at 390.
Kasparian n58 supra at 391.
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and victims’ 2008 Charleston Law Review 928.
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effective alternative to the traditional imprisonment or incarceration.
Additionally, because restorative justice reduces reoffending, it is
submitted that it is more cost effective than the traditional form of
imprisonment.75
Furthermore, restorative justice has positive psychological effects on
offenders, and it helps the offenders to desist from criminal behaviour.76
Similarly, restorative justice has effectively had an impact on crime
victims in that it has been shown to be more satisfying for them. Crime
victims mostly come out of restorative justice conferences less upset
about the crime, less apprehensive, and less afraid of re-victimisation.77

7 Implementation of restorative justice
programme
Advocates of restorative justice believe that RJ is a process rather than
simply being a programme.78 But in order to have a full understanding
of restorative justice principles, it becomes important to examine the
programmes that embody the various principles:
(1) ‘Restorative justice programmes are naturally fit for offenders of nonviolent crimes and for young offenders, but the successes of existing
restorative justice programmes may provide the opportunity for
expansion to inculcate other offenders into the programmes;79
(2) Restorative justice programmes generally focus on dialogue between the
offenders and crime victims, and can include victim-offender mediation,
group conferencing, or other programmes that allow crime victims and
offenders to work together to create an appropriate response to the
criminal act;80 and;
(3) Restorative justice programmes include creative alternatives to
incarceration and programme that can be implemented into prison life to
help rehabilitate offenders.’81

Annette van der Merwe noted that ‘within the South African context,
restorative justice is described as a new way of doing justice, either as an
alternative or within the criminal justice system, and that, while
offenders are held accountable, the victim is always central.’82
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Restorative justice procedures have been associated with crimes
involving children, as prescribed in the Child Justice Act,83 but are also
used in cases involving adults, particularly in light of the National
Prosecuting Authorities Strategy 2020.84
Finally, offenders are usually advised to admit their guilt to enable
them take part in restorative justice programmes.85
Restorative justice has been described as an alternative measure to the
retributive justice method; it is, however, noted that restorative justice is
not soft or mild on crime.86 Restorative justice does not encourage
incarceration or punishment, but, when the criminal fails to comply with
the alternative programme of restorative justice, he will be sentenced to
a term of imprisonment.87

8 Goals of restorative justice
The goal of restorative justice is not to create a greater sense of justice in
the criminal justice system,88 but rather to provide appropriate and
meaningful responses, through judicial case dispositions, to the crime
victims, the offenders and any other party affected by criminal
behaviour.89 Such meaningful and appropriate responses will include the
restoration of what the crime victims have lost and a sense of
vindication, as well as accountability for the offenders.90
There are three basic goals or objectives of restorative justice, namely:
personal accountability, competency development, and community
safety.
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8 1 Personal accountability
In restorative justice, accountability is the responsibility for one’s
behaviour and taking steps to repair the harm caused by criminal act.91
Additionally, accountability is beneficial to the criminals, crime victims,
and the community where the crime was committed when all the parties
affected by the crime are active participants in determining the
appropriate punishment for the offender under the circumstances.92
The goal of accountability is to restore as many crime victims as
possible and make the offenders aware of the impact of their crime.93
Making the offenders aware of the impact of their crime does three
things:
(1) it teaches offenders that actions have consequences;
(2) it shows that they are capable of repairing the harm they caused; and
(3) it demonstrates that they can avoid the same behaviour in the future.94

Before the offenders can accept responsibility for harming others, a
support system is needed to be put in place, for example, a sense that
there is an opportunity for the offenders to gain acceptance in the
community in which the crime was committed.95 In this connection
therefore, accountability and support must go hand-in-hand.
The benefits of restorative justice to the offenders are numerous. They
include but are not limited to, the following:
(1) Greater satisfaction with justice operators from crime victims, which
include the court, prosecutors, and the prison systems;
(2) Greater community satisfaction with the criminal justice system;
(3) Increased options for creative forms of accountability because of input
from the crime victims, offenders, and the community;
(4) Increased fulfillment of requirements by the offenders because the
accountability strategies are fair and reasonable; and
(5) The crime victims’ involvement in determining the offenders’
punishment.96

8 1 1 Competency development
The rehabilitation and reintegration of the offenders is best achieved
when offenders are allowed to build competencies and further
91
92
93
94
95
96
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strengthen their relationships with other members of the society who are
law abiding. This increases the offenders' ability to become contributing
members of the society.97 When offenders are engaged in productive
activities, such as working or voluntarily taking part in a civic-based
project, they acquire new and useful skills which will increase their selfesteem.98 Contrary to the traditional justice system which is purely
punitive by nature, restorative justice objectives are treatment and
services to those affected by the delinquent behaviour of the offenders.
This is because decision-making and skill acquisition for the offenders
can be used as restorative processes.99
The offenders’ competencies are best built and developed when the
offenders are given the opportunity to provide service to people in the
community. This makes the offenders less passive, and they become
learners and service providers.100
When offenders develop their competencies, it gives a sense of hope
for the criminals. The reason for this is that the principal objectives of
offenders’ competency development is to direct the offender's case
disposition, which ultimately gives the offenders a meaningful
opportunity to grow into responsible citizens.101 In addition to the
foregoing, competency development enhances the offenders’ ability to
do something very productive that other member of the society value.102
This enhances the offenders’ sense of self-worth and increases public
affirmation of their new behaviours and learned skills.103 Finally, the end
products of competency development are measurable increases in the
behaviour of the offenders and their decision-making abilities, and,
secondly, the society’s acceptance of the offenders.104

8 1 2 Society/community safety
The final objective of restorative justice is the safety of the society or
community from crime and criminals with a view to its having an
immediate and long-term effect as well as seeing criminals taking
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responsibility for their conduct.105 In usual sentencing, the safety of the
public and the punishment of the offenders are closely related and the
offenders are imprisoned to serve as deterrence.106 But in restorative
justice, societal safety requires practices that will minimise risk and
promote the society’s capacity to manage and control criminal
behaviour.107 Furthermore, restorative justice pays attention to the longterm benefits of humanitarian approach that brings to the foreground
ambitions of forgiveness, healing, reparation and reintegration, thereby
giving the offenders the opportunity to change their criminal behaviours
by working with responsible members of the society.108 The safety of the
society is achieved when members of the society believe that they are
able to control crime with a view to fostering peace because crime has an
impact on society in a variety of ways according to the nature and extent
of crime committed.109
There are practical steps that may be employed in improving the
safety of society. One such step is a prevention policy which primarily
promotes non-repressive measures to prevent crime and to minimise
crime-related risks and consequences. The aim is to reduce crime to its
barest minimum and its least serious while increasing the public
perception of safety.110 Furthermore, restorative justice is not concerned
only with just and balanced processes; instead, it also concerns itself with
effective outcomes and consequences for both the crime victims and the
offenders.111

9 Principles of restorative justice
9 1 Focused on relationship
One of the first principles of restorative justice is that it is a relational
approach which is based on relationships between the crime victims and
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the offenders, and it does not focus only on the individual level.112 The
relational approach directs its attention to the relationships between and
among the parties affected by the criminal act. The fact remains that the
experiences, needs, and perspectives of the crime victims, the offenders
and the society matter a lot and are central to restorative justice
principles. These experiences, needs and perspective do not matter in
contrast to, or in competition with, all the parties affected by the crime,
but in relation to one another.113 Consequent upon the foregoing,
therefore, attention to the crime victims, the offenders and the society as
they are in relation with one another is central to a restorative justice
approach.114
This idea of relationships in restorative justice pays particular attention
on the nature or character of the different parties involved in, or affected
by, the situation and it builds a trusting relationship among the
parties.115 What restorative justice does in the circumstance is that it
views the needs and perspectives of crime victims as being central to the
resolution of justice issues,116 and it reflects on commitments of equal
respect, equal care, equal concern, and equal dignity.117 In this
connection, it is asserted that justice of a restorative nature is concerned
with what happened, what harm resulted, and what needs to be done to
make things right.118

9 1 1 Holistic and comprehensive
Apart from being relationally based and relationship focused, restorative
justice processes are similarly relational in their understanding of issues
and harms.119 By showing an understanding of issues and harms, the
restorative approach is comprehensive and holistic120 in the manner in
which it responds to crime victims and offenders’ case. It is inadequate
and non-restorative if the attention is narrowly focused on the crime
without due consideration being given to the cause of the crime, the
contexts in which the crime was committed, the implications of the
112 Llewellyn Archibald Clairmont & Crocker ‘Imagining success for a
restorative approach to justice: implications for measurement and
evaluation’ 2013 The Dalhousie Law Journal 301.
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crime on the crime victims, the offenders and the community at large
since crime increases fear, isolation, the erosion of community morale,
and has a detrimental effect on overall quality-of-life, and a decrease in
social and leisure activities.121

10 Restorative justice and the rehabilitative ideal
Modern retributivism and utilitarianism are still very relevant in
sentencing policies in present day criminal justice systems.122 But,
unlike retributivism and utilitarianism, rehabilitative methods as an
alternative to punitive measures of the offenders became dominant and
known in the early part of the twentieth century.123 Rehabilitation should
be one of the goals of any criminal justice system. Even if it is not among
the principal goals, the offenders’ rehabilitation should enjoy a certain
revival through the increasingly growing phenomenon of therapeutic
jurisprudence through the judicial system.124 Additionally, the
rehabilitative ideal sees the offenders as one who is sick and who
resorted to crimes because of the illness or sickness, or as a person who
is criminally minded owing to the dysfunctional social environment in
which he finds himself.125 The rehabilitation of the offenders, if viewed
differently, simply advocates that to reduce crime effectively, it is not
enough to deal with the particular offence, but rather that the criminal
justice system also has as its duty the curing or healing of the offenders’
illness.126 The healing of the offenders is to be actualised by penal
treatment whose objective is to bring about positives changes in the
character, attitude, and behaviour of convicted offenders.127 In other
words, offenders are not to be held responsible or blamed for their
wrongdoing, but their criminal act should be blamed on their sickness.
This is the way restorative justice views the offender and the goals of the
criminal justice system. Restorative justice is the foundation of the
offenders’ duty to repair the harm they have caused to the crime
victims.128 It is submitted, however, that, in any restorative process,
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126 Williams vs New York 1949 337 US 241 248 The United States Supreme
Court Justice Hugo Black stated that retribution is no longer the dominant
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offenders should be accorded due respect, and the offenders should be
permitted to give an explanation for the reasons that led them to commit
the crime.129
The indeterminate method of sentencing the offenders has been the
channel that enabled rehabilitation to take place, but it is the duty of
probation officers to carry out the rehabilitative ideal.130

11 Justifications for restorative justice
The justification for restorative justice is that it is not concerned about
how much punishment was inflicted on the offenders or how much
treatment is provided for the crime victims, but rather by how much
reparation, resolution, and reintegration was achieved for all affected by
crime.131 Additional justification for restorative justice states that:
‘Restorative justice has implications for enhancing and building support
for a more empowering, holistic, and effective re-integrative approach to
rehabilitation; and it defines a new role for criminal justice professionals
in enhancing the safety and security of communities.’132 ‘Restorative
justice resists crime by building safe, secure and strong communities.
Restorative justice prioritises results or outcomes over procedural goals;
this is because the test of any response to crime must be whether it is
helping to restore the injured parties.’133
Advocates of restorative justice are of the opinion that RJ repairs
broken social bonds, it encourages offenders to make reparation to the
society, it reintegrates the criminals into the communities, it gives the
crime victims the opportunity to receive compensation, and it enables
crime victims to be satisfied with the process engaged in the restorative
justice programme.134

12 Conclusions
In this article, a comprehensive examination of therapeutic
jurisprudence and restorative justice has been considered. It has been
discovered that therapeutic jurisprudence recognises that the law can be
a healing agent: ‘can have therapeutic or anti-therapeutic consequences
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for individuals involved in both the civil and criminal justice systems.135
Asks this question: can or should legal rules, procedures, and lawyers’
roles be reshaped to enhance their therapeutic potentials while, at the
same time not subordinating principles of due process?’136
One of the greatest advantages of TJ is the use of socio-psychological
insights into the law and its applications.137 Therapeutic jurisprudence as
a field of legal study is geared towards the establishment of humane and
psychologically optimal ways of handling legal issues collaboratively,
creatively, and respectfully.138
Therapeutic jurisprudence is perceived by scholars as being: ‘A seachange in ethical thinking about the role of law; as a movement towards
a more distinctly relational approach to the practice of law which
emphasises psychological wellness over adversarial triumphalism’;139 as
a field that supports an ethics of care;140 a discipline that places great
importance on the principle of a commitment to dignity.141 According to
Amy Ronner, in the practice of therapeutic jurisprudence, the parties
must be given a voice, validation and voluntariness.142 Ronner argued
that litigants are entitled to a voice or the opportunity to narrate their
experience or story to a decision maker. If the litigants are given a voice
and their story is taken seriously, they feel a sense of validation. Voice
and validation create a sense of voluntary participation, one in which the
litigants experience the proceeding as less coercive. By nature, ‘human
beings prosper when they feel that they are making, or at least
participating in, their own decisions’.143
Finally, TJ provides a perfect framework to integrate social science
findings and wisdom regarding the benefits of apology, forgiveness, and
reconciliation clearly into the law. It further stresses the need for healing,
rehabilitation, and change in behaviour. Therapeutic jurisprudence
explains why, in many legal matters, apology, forgiveness, and
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reconciliation are important goals. Creative problem solving and holistic
justice are the benefits of apology, forgiveness, and reconciliation in legal
issues under therapeutic jurisprudence and restorative justice.
The article has also examined restorative justice not as being a
replacement for the traditional court system, but rather as an alternative.
It is not a legal book or a set of procedures, but it is a different way of
thinking and doing justice.144 A global acceptance and implementation
of restorative justice programmes requires a paradigm shift and
restorative justice advocates have agreed that a paradigm shift is more
important than dozens of pieces of legislation.145 As a result of this, the
acceptance of restorative justice will demand, or need, a different way of
thinking and doing things.146
Restorative justice as a means of bringing back offenders into society
can emphasise the importance of treating the true cause of crime. It sees
offenders as human beings who can change from their criminal ways,
improve their choices, and it can involve the crime victims and
community members in the process of punishment and restoration
because restorative programmes bring about a lower rate of recidivism
than traditional incarceration.147
When the criminal justice system and its operators continue to pay
attention to punitive measures such as offenders’ incarceration instead
of restorative and rehabilitative programmes, it is trite law that the
system is ignoring the evident problems of crime and neglecting, or
failing, to see offenders as human beings who are capable of change.148
It is noted on this backdrop that: ‘Rather than restoring or correcting a
deficit in the offender, moral rehabilitation aims to repair a breach in the
relationships between the offender, the crime victims and the
community that the offence has created’.149
It is submitted at this juncture that it is most appropriate to turn
towards restorative justice and therapeutic jurisprudence, implement
positive rehabilitative programmes for the offenders, restore crime
victims, and address the impact of the crime on the crime victims and
the community.150
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